SUPREME COURT OF NIGERIA
18TH DECEMBER, 1998. SC. 24/1996
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ONUOHA KALU APPELLANT
V.
THE STATE e RESPONDENT

CONSTITUTIONAL LAW - Constitutional issue - Like the question of
jurisdiction is fundamental - And must be disposed of as soon as it is
raised - To ensure that the proceedings is not rendered nugatory.

CONSTITUTIONAL LAW - Interpretation - Of the constitution - The
fundamental principles that govern it.

CONSTITUTIONAL LAW - Death penalty - S. 30 (1) of the 1979 Con-
stitution - The provision thereof - Has not proscribed the death penalty.

CONSTITUTIONAL LAW - Inconsistency - Provisions of ss. 30 (1), 213
(2) (d) and 220 (1) (e) - By their combined effect on the death sentence
- Are not inconsistent with any provision of the Constitution.

CONSTITUTIONAL LAW - Interpretation - Ambiguity - The provisions

of s. 30 (1) of the 1979 constitution - Is free from ambiguity - It protects
the right to life - And permits life to be taken in execution of the sentence
of a court.

CONSTITUTIONAL LAW - Constitutional rights - Enforcement proce-
dure - By s. 42 of the Constitution original jurisdiction to entertain the
matter is conferred on the High Court - And not the Supreme Court.

CONSTITUTIONAL LAW - Interpretation - Right recognized under s.
2739
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30 (1) of the Constitution - If the legislature had intended to take away
the right by s. 31 (1) (a) of the same document - It would have done this
by clear terms.

, COURTS- Legislation - Revocation of the law providing for death pen-
alty - Is not a matter for the Law Courts - But is within the exclusive
jurisdiction of the legislature.

.CRIMINAL PROCEDURE - Arraignment - Provisions of s. 215 Crimi-
nal Procedure Law - Must be strictly complied with - For there to be a
valid arraignment.

CRIMINAL PROCEDURE - Arraignment - Validity - The necessary pro-
'cedure was complied with in the present case.

MAXIMS - Omnia praesumuntur rite esse acta - Arraignment - Carried
out in a manner which was substantially regular - The maxim applies in
:the matter of the validity.

FACTS

The appellant was arraigned before the High Court of Justice,
:Lagos State charged with the offence of murder punishable under
section 319 (1) of the Criminal Code, Cap. 31, Laws of Lagos State of
Nigeria, 1973. The appellant pleaded not guilty to the charge and the
prosecution called six witnesses at the trial. On or about the 24th day of
‘August, 1981 the appellant unlawfully stabbed one Agbai Ezikpe, the
'deceased, to death using a broken bottle. The appellant tried to run away
but was pursued and apprehended by P.W 1. The defence of the
appellant was a total denial of the charge. He gave evidence in his own
defence. He returned from a tour on the 23rd August, 1981 to learn that
'the deceased had raped the appellant's sister in his room. The appellant
reported the incident to the brother of the deceased. On the 24th August,
1981, the appellant with his comrades were discussing how to handle the
alleged criminal conduct of the deceased when they heard some shouting
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outside. They rushed out only to see the deceased lying down in a pool
of blood. He denied stabbing the deceased.

At the conclusion of hearing, the learned trial judge after a thor-
ough review of the evidence on the 30th day of July, 1985, found the
appellant guilty as charged. He was accordingly sentenced to death.
Dissatisfied the appellant unsuccessfully appealed to against his convic-
tion and sentence to the Court of Appeal, Lagos Division. He has further
appealed to the Supreme Court raising two issues. Pursuant to the leave
granted by that court the appellant has now raised for the first time, the
issue of the constitutionality of the death penalty as punishment for the
capital offence of murder in Nigeria.

ISSUES FOR DETERMINATION

"1. Was the Court of Appeal right in holding that the Appellant
was properly arraigned in accordance with the rul&ajubo's case and,
if not, should the Appellant be retried or discharged and acquitted.

2. "Whether Section 319 (1) of the Criminal Code of Lagos
State, Cap. 31, Laws of Lagos State of Nigeria, 1973 is inconsistent with
Section 31 (1) (a) of the Constitution of the Federal Republic of Nigeria,
1979 and, therefore, null and void and, if so, whether the affirmation of
the death sentence passed on the appellant by the Court of Appeal was
consequently erroneous on point of law".

HELD (Unanimously dismissing the appeal per lead judgme@0H

JSC)

Constitutional law - Constitutional issue

1. A constitutional issue, like the question of jurisdiction, is not only
fundamental but must be disposed of by the court as soon as it is raised
to ensure that the proceedings in which it is raised is not rendered nugatory
and null and void and that the Constitution which is the supreme law of
the land is not breached. S&baji Rufai Agbaje and others Wirs. W.

A. Adelekan and others (1990) 7 NMR. (part 164) 595 at 614.

(p. 2766 G)
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Interpretation - Of the Constitution
2. | think | ought to state at this stage that, generally, the fundamental
principles that govern the interpretation of our Constitution are:-
(i) That such interpretation as would serve the interest of the
B Constitution, best carry out its object and purpose and give effect to the
intention of the framers thereof should be preferred;
(i) In the above regard, all the relevant provisions of the Consti-
tution must be reatbgether and not disjointly. Ségokolobo vAlamu
C(1987) 1 NWL.R. (part 61) 377; etc (p. 2769 A)

Constitutional law - Death penalty
3. Under Section 30 (1) of the Constitution, therefore, the right to life,
although fully guaranteed is neverthelssbject to the execution of a
D death sentence of a court of law in respect of a criminal offence of
which one has been found guilty in Nigeria. The qualifying wsade,
used in Section 30 (1) seems to me to be the unmistakable key to the
construction of that provision. In my view it is plain that the 1979 Con-
E stitution can by no stretch of the imagination be said to have proscribed
or outlawed the death penalty. On the contrary, Section 30 (1) of the
Constitution permits it in the clearest possible terms, so long as it is
inflicted pursuant to the sentence of a court of law in Nigeria in a criminal
g offence. (p. 2770 D)

Constitutional law - Inconsistency
4. It is plain to me that apart from the provisions of Section 30 (1), there
are also provisions of Sections 213 (2) (d) and 220 (1) (e) of the Consti-
tution which, again, in no mistakable terms, recognize the death penalty
as a form of sentence. | have also taken great care to go through the
entire 1979 Constitution and have been unable to find any single section
thereof which abolished or outlawed the death penalty. And | ask my-
H self, having regard to the combined effect of the provisions of Sections
30 (1), 213 (2) (d) and 220 (1) (e) of the Constitution, whether it can be
seriously argued, as the appellant now appears to do, that Section 319 (1)
of the Criminal Code of Lagos State which prescribes the death sentence
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is inconsistent with Section 31 (1) (a) or, indeed, with any other Section
of the Constitution. | think not. To argue otherwise, if | may say with
respect, will tantamount or embarking on an exercise aimed at defeating
the clear provisions of the Constitution. (p. 2771 F)

B
Interpretation - Right recognized under s. 30 (1) of the Constitution
5. It is also the rule of interpretation that to take away a right given by
common law or statute, the legislature should do that in clear terms de-
void of any ambiguity. Accordingly if the legislature had intended to take
away the right it recognized under Section 30 (1) of the Constitution by
Section 31 (1) (a) of the same document, it seems to me that it would
have done this by clear terms and not by implication as learned counsel
for the appellant appears to suggest. Besides, the right to life prescribed
under the said Section 30 (1) of the Constitution is cleadyadified D
right. It is not anunqualified right. It is also not in dispute that the
imposition or execution of the death sentence in Nigeria is not subjected
to any form of arbitrary, discriminatory or selective exercise of discre-
tion on the part of any court or any other quarters whatever. | thetefore
entertain no doubt that the death penalty in Nigeria can by no stretch of
the imagination be said to be invalid or unconstitutiofal.2779 D)

Constitutional law - Interpretation - Ambiguity F

6. It seems to me that whereas Section 41 of the Constitution lays down
a saving clause, proviso or agualification with regard to Sections 34,

35, 36 as amended, 37 and 38 thereof, the framers of the Constitution
made an in-builsaving clause, proviso gualification in Section 30 (1)

of the Constitution whereby the first part of the said Section 30 (1)is a
general statement as to the right of every person to life, which right is
gualified by the subsequent part that permits death penalty in execution
of the sentence of a court in respect of a criminal offence in Nigeria. It
appears to me that section 30(1) of the Constitution is crystal cledd and
free from any ambiguity whatever. It cannot be derogated from. In my
view, failure to give the section its obvious and plain meaning, will simply
tantamount to embarking on an exercise aimed at defeating the clear
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provision of the Constitution and sacrificing such plain meaning on the
alter of sheer technicality. By the first part of that section, the Constitu-
tion, in plain language, recognizes and protects the right to life. By its
subsequent part, however, which may be described as the "proviso" or
g "qualifying clause" to the first part, that same section, in clear terms,
permits life to be taken in execution of the sentence of a court in respect
of a criminal offence of which the accused person has been found guilty.
This seems to me the plain meaning of Section 30 (1) of the Constitution
c of the Federal Republic of Nigeria, 1979. (p. 2780 D)

Constitutional law - Constitutional rights
7. In the circumstance, it seems to me that the question of whether or
not the execution of the appellant would infringe his constitutional rights
D not to be subjected to torture or to inhuman or degrading treatment pur-
suant to the provisions of Section 31 (1) (a) of the Constitution is a
matter for determination by the High Court in a separate action or pro-
ceeding instituted by the appellant for that purpose. Such is the only
E court upon which Section 42 of the Constitution confers original juris-
diction to entertain the matter in issue and it will be unconstitutional for
this court to assume jurisdiction and decide the question in the present
appeal? (p. 2784 C)

Courts - Legislation
8. Now, to conclude, there can be no doubt that the central question
before this court is whether or not the death penalty in Nigerian should
be abolished. Although the arguments against capital punishment may be
G proper basis for legislative abolition of the death penalty, the authority for
any action abolishing the death penalty is clearly not a matter for the law
courts. Nor have | found myself able to hold that this court is entitled to
repeal or revoke laws ostensibly based upon notions of public policy or
H sanction simply because such law, for one reason or the other, are said to

2n Nemi v. The State (1994) 13 KLR 200 a similar issue also arose for determination
by the Supreme Court.
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be unacceptable to a group of persons or a section of society. Such
repeal or revocation is within the exclusive jurisdiction of the Legislature
except, of course, such laws are attacked by due process of law on
grounds such as unconstitutionality, illegality or the like. (p. 2785 E)

B
Arraignment - Provisions of s. 215 Criminal Procedure Law
9. A close study of Section 215 of the Criminal Procedure Law, Cap. 32,
Laws of Lagos State, 1973 clearly discloses, and this is borne out by a
long line of decided cases of this court, that for a valid and proper ar-
raignment of an accused person, the following three conditions must be
satisfied namely:-

(i) The accused person must be placed before the court unfet-
tered unless the court shall see cause otherwise to order;

(ii) The charge or information shall be read over and explain?d to
him to the satisfaction of the court by the Registrar or other officer of the
court; and

(iii) The accused shall then be called upon to plead instantly thereto
(unless, of course, there exists any valid reason to do otherwise skich as
objection to want of service where the accused is entitled by law to
service of a copy of the information and that court is satisfied that he has
infact not been duly served therewith).

The above provisions of Section 215 of the Criminal Procegure
Law are clearly mandatory and not directory and must, therefore, be
strictly complied with as without a valid arraignment of an accused per-
son, no trial would have commenced and, no matter the strength of the
evidence, the trial and subsequent judgment will be null and void. _The
three requirements must co-exist. See genefalhday Kajubo vThe

State (1988) 1 N.W..R. (part 73) 731 at 73Eyorokoromo vThe Sate
(1979) 6 - 9 S.C. 3. (p. 2787 C)

Arraignment - Validity H

10. | have closely studied the record of proceedings in respect of the
arraignment of the appellant reproduced above and must confess, with
profound respect to the learned Senior Advocate, that | find it extremely
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difficult to accept his attacks on the arraignment of the appellant as well
founded. In the first place, there is abundant evidence on record that the
appellant was present before the court on the date of his arraignment and
that the charge or information wesad over and explained to him in the

g English Language whereupon he pleaded not guilty thereto. The central
issue that seems to me of vital importance in the matter of a valid arraign-
ment is that the charge or information shall be read over and explained to
an accused person, naturally in the language he understands, to the satis-
faction of the court, before he may be required to enter his plea thereto.
This was clearly complied with in the present case. (p. 2789 G)

Maxims - Omnia praesumuntur rite esse acta
11. It is my view that the arraignment of the appellant before the trial
D court was entirely valid and in accordance with the law.
| ought in this connection to draw attention to Section 150 (1) of
the Evidence Act which provides thus:-
"When any judicial or official act is shown to have been done in
E a mannerSubstantially regular, it ipresumed that formal requisites for
its validity were complied with"(Underlining supplied for emphasis)
The arraignment of the appellant was both a judicial and an official act. It
was also carried out in a manner which was substantially regular. In my
= view, the maximOmnia praesumuntur rite esse acta comes into play and
becomes applicable in the matter of the validity of the arraignment in
issue. (p. 2791 C)

NOTABLE POINTS OF INTEREST
C1GUH Jsc
1. Death penalty - Validity of in foreign jurisdiction
Upon a careful perusal of the various foreign authorities to which our
attention was drawn by the appellant, the opinion that the death penalty
H per se amounts to torture, inhuman and degrading treatment and, there-
fore, intrinsically unconstitutional seems to me a minority view. Indeed,
a close study of those decisions reveals that the foreign jurisdictions that
have similar provisions in their Constitutions as ours have repeatedly pro-
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nounced the death penalty to be constitutionally valid. The decisions
tended to turn on the crucial question of whether the right to life therein
contained igjualified orunqualified. Ifgualified the death penalty was, in
the main, held to beonstitutional. lfunqualified, however, the death
penalty was, rightly in my view, declared to be unconstitutional. g

(p. 2772 C)

2. Breach of fundamental right in the course of trial

However, constitutional issues which pertain only to the breach of g fun-
damental right in the course of trial or hearing before the lower courts
may be raised in an appeal to the Supreme Court. Such issues are those
that relate mainly to breach of the right to fair hearing and the right to
personal liberty under Sections 32 and 33 of the Constitution. Other
rights such as right to life and those to private and family life, peaPeful
assembly and association and freedom of the press can only be enforced
through a substantive action in the appropriate High Court and cannot be
raised in an appellate court, including the Supreme Court, as being inci-
dental to the proceedings in the lower courts. The appellate courts, in-
clusive of the Supreme Court, havear@inal jurisdiction to entertain,
determine or pronounce on questions relating to an alleged breach of
fundamental rights, especially where the issue involved or the redress
invoked is not directly relevant or intrinsic to the determination, or}:the
merit, of the appeal before them. (p. 2782 E)

3. The death row phenomenon

With profound respect to learned counsel, however, | cannot see the
relevance, in this appeal, of whatever process that is employed ﬁ’m the
execution of a condemned prisoner. Without doubt, the foreign deci-
sions cited on the point would appear academic and truly interesting.
However, in all those cases pertaining to the death row phenomenon and/
or the alleged barbarity or otherwise of execution by hanging, it wald not
the constitutionality of the death penalty as a form of punishment that
was being challenged as in the present appeal. The questions revolved
around the undue delay in the execution of the death sentence, the de-
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plorable conditions under which the prisoners awaiting execution were
confined which gave rise to inhuman and degrading treatment and the
mode or manner of execution. These issues do not directly arise for
decision in this appeal. (p. 2785 A)

8 BELGORE JSC
4. Validity of an arraignment - The test required
In the instant case the record clearly indicates the charge was read and
explained to the accused and his plea was taken. The test required in
cases like these, on the rationale of whether the accused understood the
charge read and explained to him, is the objective test of what can rea-
sonably be inferred after the charge was read and explained before the
plea was taken. Certainly the accused pleaded to what he understood.
D Where a charge was amended, it must be read and explained to the ac-
cused so that the court is satisfied he understands the charge before his
plea is taken. Once the charge is read and explained it is to be presumed
that the accused understood the same before he pleaded. "Understand-
ging" is the state of the mind of the accused which he only knows with the
court merely presuming he understood after explaining the charge read
to him. This case has satisfied all the requirements of S. 215 of Criminal
Procedure Law (supra) (p. 2797 D)

C

FkuTiclisc
5. Death penalty is not synonymous with death sentence under s. 319 (1)
Criminal Code
It is pertinent to state here thsgction 319 (1) of the Criminal Code
G above, under which the Appellant was tried and convicted only provided
for the deatlpenalty for the offence charged and notgbetence. Pen-
alty in this case is not synonymous with sentence and the two must not
be confused as counsel for the appellant appeared to have done here.
H The Death or Capital sentence is prescribed under section 367(1) & (2)
of the Criminal Procedure Law. The section reads -
"367 (1) The punishment of death is inflicted by hanging the
offender by neck till he be dead.
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(2) Sentence of death shall be pronounced in the following form

"The sentence of the court upon you is that you be hanged by the
neck until you be dead and may the Lord have mercy on your soul."

Because we were not addressed on, nor any reference m@ie to,
section 367(1) & (2) of the Criminal Procedure Law above, | will say
nothing more on it. (p. 2809 G)

REPRESENTATION
Mr. Olisa Agbakoba S.A.N., with N. I. Quakers and S. Amadi forQhe
appellant
Mrs. Wonu Folami, Hon. Attorney-General of Lagos State, with F.
Arthur-Worrey, D.P.P. Lagos State for the respondent
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Criminal Procedure Law, Cap. 32, Laws of Lagos State of Nigeria, 1973,
ss. 215, 367 (1)
Evidence Act, Cap. 112 Laws of the Federation of Nigeria, 1990, s.150
(2).
g Tanzania Constitution, Article 30 (2)
Zimbabwean Constitution, s. 15 (1)
South African Constitution, ss. (11) (2), and 9
Indian Constitution, Article 21
Jamaican Constitution ss. 14 (1) and 17
Constitution of the Republic of Hungary, s. 54

LEAD JUDGMENT BY IGUH JSC
Two vital issues of considerable importance arise for determina-
D tion in this appeal.

The first issue relates to the validity or constitutionality of the
death penalty as a form of punishment in relation to the capital offence of
murder as prescribed under Section 319 (1) of the Criminal Code, Cap.

E 31, Laws of Lagos State of Nigeria, 1973. The question is whether the
provisions of the said section 319. The question is whether the provi-
sions of the said Section 319 (1) of the Criminal Code of Lagos State
which prescribe the death penalty in relation to the offence of murder are

g Not contrary to and inconsistent with Section 31(1) (a) of the Constitu-
tion of the Federal Republic of Nigeria, 1979, Cap. 62, Laws of the Fed-
eration of Nigeria, 1990 and therefore unconstitutional, invalid, null and
void and of no effect. The issue, therefore, questions the constitutional
validity of the death penalty as the mandatory punishment for the offence

G of murder in Nigeria

The second issue concerns the validity or otherwise of the ar-
raignment of the appellant before the trial court for the offence of murder
for which he was tried. The question is whether the appellant was prop-

H erly arraigned before the trial court in accordance with the provisions of
Section 215 of the Criminal Procedure Law, Cap. 32, Laws of Lagos
State of Nigeria, 1973 and, if not, whether an order of retrial or that of an
acquittal and discharge ought to be entered by this court in favour of the
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appellant.

The appellant, Onuoha Kalu, was on the 6th day of March, 1981
arraigned before the High Court of Justice, Lagos State, charged with the
offence of murder punishable under Section 319 (1) of the Criminal Code,
Cap. 31, Laws of Lagos State of Nigeria, 1973. The particulars gf the
offence charged are as follows:-

"Onuoha Kalu (m) on or about the 24th day of August, 1981 at
Yaba, in the Lagos Judicial Division, murdered Agbai Ezikpe".

The appellant pleaded not guilty to the charge and the prosecu-
tion called six witnesses at the trial. The appellant also testified on oath in
his own defence but called no witnesses.

The substance of the case as presented by the prosecution, found
established by the learned trial Judge and affirmed by the Court of Appeal
was that on or about the 24th day of August, 1981, between the hddrs of
7.00 and 8.00 post meridiem, the appellant unlawfully stabbed one Agbai
Ezikpe, the deceased, to death with the broken end of a star lager beer
bottle in the neck. The incident took place before eye withesses who
duly testified before the court. After this stabbing, blood gushed:out
profusely from the neck of the deceased who immediately fell down.
The appellant, at this stage, tried to run away but was pursued by P.W. 1
who apprehended him. The deceased was rushed to the General Hospi-
tal, Lagos where he died a few minutes later from his stab injuriesF

The defence of the appellant was a total denial of the charge. He
returned from a tour on the 23rd August, 1981 to learn that the deceased
had raped the appellant's sister in his room. The appellant reported the
incident to the brother of the deceased. On the 24th August, 1981, the
appellant, with his comrades were discussing how to handle the alfeged
criminal conduct of the deceased when they heard some shouting out-
side. They rushed out only to see the deceased lying down in a pool of
blood. He denied stabbing the deceased.

At the conclusion of hearing, the learned trial Judge, Omotdso,
J. as she then was, after a thorough review of the evidence on the 30th
day of July, 1985, found the appellant guilty as charged. He was accord-
ingly sentenced to death pursuant to the mandatory death penalty pre-
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scribed by Section 319 (1) of the Criminal Code of Lagos State for the
offence of murder.

Dissatisfied with this decision of the trial court, the appellant
lodged an appeal against his conviction and sentence to the Court of

B Appeal, Lagos Division. The Court of Appeal, in a unanimous judgment,
on the 7th day of June, 1995, dismissed the appeal and the conviction
and sentence passed on the appellant were affirmed. It is against this
judgment of the court below that the appellant has now appealed to this
court on a four point amended grounds of appeal. It is pursuant to the
leave granted by this court to the appellant for the amendment of his
original three grounds of appeal that he now raised, for the first time, the
issue of the constitutionality of the death penalty as punishment for the
capital offence of murder in Nigeria.

D Both the appellant and the respondent filed and exchanged their
respective written briefs of argument. In the appellant's brief, the under
mentioned issues were formulated for the determination of this court,
namely:-

E "1. Was the Court of Appeal right in holding that the Appellant
was properly arraigned in accordance with the rul&ajubo'’s case and,
if not, should the Appellant be retried or discharged and acquitted.

2. Whether Section 319 (1) of the Criminal Code is not inconsis-

F tent with Section 31 (1) (a) of the Constitution of Federal Republic of
Nigeria and therefore null and void and, if so, whether the affirmation of
death sentence by the Court of Appeal was correct.”

| think | ought to observe, with due respect to learned leading
counsel for the appellant, that it would appear there is a misconception in

G the manner the second issue was couched. With the double negative,
"not inconsistent" appearing in line two thereof, the inescapable gram-
matical position would be to convert the first arm of the question posed
to whether Section 319 (1) of the Criminal Code is consistent with Sec-

Htion 31 (1) (a) of the 1979 Constitution. Clearly, if that is the position, the
next arm of the issue, as framed, which poses the question whether the
said Section 319 (1) of the Criminal Codghisrefore null and void be-
cause of the alleged consistency would be rendered illogical nod a
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sequitur Section 319 (1) of the Criminal Code cannot be null and void
because of itsonsistency with Section 31 (1) (a) of the Constitution. It
can only be null and void because ofiiisonsistency with the said Sec-
tion 31 (1) (a) of the 1979 Constitution. It therefore seems to me clear
that there is, with respect, an apparent error in the way issue o is
framed in the appellant's brief of argument. | entertain no doubt that the
inclusion of the word "not" before "inconsistent" in the formulation of the
appellant's second issue is an apparent error, perhaps a typographical
error, otherwise the entire arguments and submissions of appellant's learned
counsel on the issue would hardly fall in alignment with the clear ques-
tion for determination before the court. | would accordingly amend the
appellant's issue two to fall in line with the arguments advanced in his
brief of argument as follows:-

"Whether Section 319 (1) of the Criminal Code of Lagos State,
Cap. 31, Laws of Lagos State of Nigeria, 1973 is inconsistent with Sec-
tion 31 (1) (a) of the Constitution of the Federal Republic of Nigeria,
1979 and, therefore, null and void and, if so, whether the affirmation of
the death sentence passed on the appellant by the Court of Appegl was
consequently erroneous on point of law".
It is only by so doing that the legal question canvassed before this court
by learned counsel for the parties on this all important issue would be
meaningfully considered and appropriately determined. F

The respondent, for its own part, identified the under mentioned
three issues in its brief of argument for the determination of this court.
These are as follows:-

"1. Whether the appellant was properly arraigned before the trial
court. G

2. Whether the Supreme Court has original jurisdiction to enter-
tain an enquiry into the constitutionality of the death sentence as pro-
vided in Section 319 (1) of the Criminal Code.

3. What is the proper interpretation of the provisions of Sedtion
319 (1) of the Criminal Code?"

| have carefully studied the three issues raised by the respondent
in its brief of argument and they seem to me adequately covered by the
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two issues, as amended, raised on behalf of the appellant. | shall, there-
fore, adopt the two issues, as amended, formulated on behalf of the
appellant as being more relevant for the determination of this appeal.

In view of the constitutional importance of the question posed

g under issue 2 in this appeal and the far reaching effect the decision of this
court thereupon would have in our criminal jurisprudence throughout the
entire country, a number of senior and eminent learned counsel were
invited by this court aamici curiae to address the court on the question
raised. Following this invitation, Alhaji Abdullahi Ibrahim, S.A.N. and
learned Attorney-General of the Federation, C.O. Akpamgbo, Esq. S.A.N.,
Dr. llochi A. Okafor, S.A.N., Chief F. O. Akinrele, S.A.N. and A. B.
Mahmoud Esq. of learned counsel filed very useful and thought provok-
ing briefs of argument.

D | think | should at this stage express profound gratitude to these
learned gentlemen of both the inner and Outer bar for the scholarly pre-
sentation of both their briefs of argument and oral submissions before
this court a@Amici curiae. Their respective briefs were comprehensive,

E stimulating and clearly impressive. They reflected, in very clear terms,
the apparent industry with which they were prepared and | must take this
opportunity to express my profound thanks to learned counsel for pro-
fessional assignments well executed.

= Learned counsel for the appellant, Olisa Agbakoba Esq., S.A.N.
in his arguments in the appellant's brief in respect of the first issue sub-
mitted that the arraignment of the appellant before the trial court did not
meet the mandatory conditions stipulated in Section 215 of the Criminal
Procedure Law, Cap. 32, Laws of Lagos State, 1973 and Section 33 (6)

G (a) of the Constitution of the Federal Republic of Nigeria, 1979. Relying
on the decisions of this court Bunday Kajubo vThe Sate, (1988) 1
N.W.L.R. (Part 73) 721 an8amuel Erekanure. The Sate, (1993) 5
N.W.L.R. (part 294) 392, learned Senior Advocate contended that it was

H not recorded by the trial court that the appellant understood the charge
that was read to him to the satisfaction of the court. He considered this
Omission as serious and fatal to the arraignment of the appellant. He
concluded by submitting that the entire proceedings in the trial court are
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therefore null and void by reason of the failure by that court to comply
with the mandatory provisions of Section 215 of the Criminal Procedure
Law of Lagos State. He urged the court to allow this appeal on this issue.

On the second issue, learned Senior Advocate pointed out that
there is no reported local decision of any of our superior courts of record
in which the validity of Section 319 (1) of the Criminal Code was either
raised or canvassed. He however submitted that this court is entitled to
seek guidance from the decisions of the courts of other common law
jurisdictions on such or similar matters. He argued that where a cgnsti-
tutional or statutory provision in respect of fundamental human rights
leaves scope for judicial interpretation, the courts traditionally have re-
course to international human rights norms and to widely accepted sources
of moral standards as aids to such interpretation. Learned counsel placed
reliance on the jurisprudence of other countries, notably, South Aﬁica,
Tanzania, Canada, Hungary and the United States of America and those
of some other international judicial tribunals which, he claimed, articu-
lated what he considered acceptable views on the constitutionality of the
death penalty as a mode of punishment. He contended that by centem-
porary human rights standards and values, the death penalty as provided
forin Section 319 (1) of the Criminal Code of Lagos State is inconsistent
with the provisions of Section 31 (1) (a) of the Constitution of the Fed-
eral Republic of Nigeria, 1979 which expressly prohibit all forms of puN-
ishment that amount to torture, inhuman or degrading treatment. He
therefore argued that this court, under the circumstance, is entitled in the
present proceedings, to declare Section 319 (1) of the Criminal Code
void in consequence of its inconsistency with Section 31 (1) (a) of the
Constitution of the Federal Republic of Nigeria, 1979.

Learned Senior Advocate next drew the attention of the court to
the provisions in Sections 30 (1), 213 (2) (d) and 220 (1) (e) of the 1979
Constitution which expressly would appear to recognize the death pen-
alty. He also referred to the decision of the Tanzanian Court of AppBal in
Mbushuu and\nother vThe Republic (Crimina\ppeal No. 142 of 1994,
delivered on the 30th January, 1995). He pointed out that that case, on
the basis of the general derogation provision provided under Article 30
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(2) of the Tanzania Constitution, ruled that although the death sentence is
a form of "cruel, inhuman and degrading treatment", it is nevertheless a
valid constitutional punishment. He however distinguished this decision
from the Nigerian circumstance in respect of which, he contended, the
B right not to be subjected to torture, inhuman or degrading treatment pro-
tected under Section 31 (1) (a) of the 1979 Constitutiondmederogable
right, that is to say, it is not one of the rights that may be derogated from
by legislation. He argued that the specific rights in respect of which the
c 1979 Constitution permits derogation by legislation are set out in Section
41 (1) and (2) of the Constitution and only relate to Sections 30, 32, 34,
35, 36, 37 and 38 of the 1979 Constitution. He stressed that once a
decision is reached that the prescription of the death penalty for the of-
fence of murder in Nigeria amounts to "torture, inhuman and degrading
D treatment", the irresistible conclusion must be a finding that Section 319
(1) of the Criminal Code is unconstitutional.
Learned counsel waded into a mass of authorities and decisions
from various other jurisdictions, particularly, the Supreme Courts of the
E United States of America, Zimbabwe, Namibia and Her Majesty's Privy
Council in the United Kingdom in respect of appeals from the Courts of
Appeal of Trinidad and Tobago, Jamaica and the Commonwealth of the
Bahamas. In these decisions, the constitutionality of the death penalty as
Fa form of sentence for the capital offence of murder came directly into
question, having regard to the various constitutional provisions in issue in
the countries concerned. The most relevant of the cases cited, to men-
tion only but a few, are those Weems vUnited Sates 217 U.S. 349,
William Henry Furman vSate of Geagia 408 U.S. 238 at 263 - 264,

G Catholic Commission for Justice and Peace, Zimbab##arney-Gen-

eral of Zimbabwe and others (1993) (4) S.A. 239 (Z STG¢ Sate v
Makwanyane and Another (1995) (6) B C L R 665 (C C), Lincoln An-

thony Guerra vCipriani Baptiste and others (1996AXC. 397 (PC.),

H Earl Pratt and\nother v Attorney-General for Jamaica (1994A2C. 1,
Fisher v Minister of Public Safety and Immigration and others (1998) 3
W.L.R. 201 (PC.) Noel Riley and others Attorney-General of Jamaica
(1983)A. C. 719 (PC.) andThe People vRobertAnderson 493 P2d
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880. It was his submission that the consensus of judicial opinion in all
these cases is that the substantive contents of specific human rights guar-
antees must be left "open-ended" to enable them accommodate evolving
standards of civilization. He claimed that it is as a result of this "evolving
and dynamic" process that the death penalty has come to be regagled in
contemporary human rights jurisprudence as a violation of the right not
to be subjected to torture, inhuman and degrading punishment.

Launching further attacks on the imposition of the death penalty
for murder, learned counsel described it as a cruel, inhuman and degrad-
ing punishment, inconsistent with the right to life as entrenched in the
1979 Constitution. It is also incapable of correction in the event of an
error and negated the essential content of the right to life. He contended
that elements of arbitrariness are also involved in the imposition and ex-
ecution of the death penalty and that its consequences are irrededfable.
He referred to the inevitable long wait between the imposition of the
death sentence and the actual infliction of death, usually referred to as the
"death row phenomenon" and described this as a crucial factor in the
characterization of the death penalty as a "cruel, inhuman and degrading"
treatment. He called in aid the decision in the U.S. caBéstrifct Attor-
ney for the Sublk District v. Watson and others (1980) 381 Mass, 648
at 664 and 665 where the learned Chief Judge, Hennesey, C.J. observed
thus:- F

"The death penalty is unacceptable under contemporary stan-
dards of decency in its unique and inherent capacity to inflict pain. The

mental agony is, simply beyond question, a horror .......... We conclude
............. that the death penalty, with its full panoply of concomitant
physical and mental tortures, is impermissibly cruel ...... when judé% by

contemporary standards of decency".

He contended that the "death row phenomenon" is a reality within the
context of the Nigerian legal system. He argued that although there is no
reported Nigerian case in which the issue of the incompatibility ofithe
"death row phenomenon" with Section 31(1) of the 1979 Constitution
was decided, the mental agony associated with the "death row phenom-
enon" amounts to "torture, inhuman and degrading treatment" within the
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context of section 31 (1) (a) of the 1979 Constitution.

Concluding, learned Senior Advocate pointed out that in Nigeria,
the punishment of death for the offence of murder is inflicted by hanging
the offender by the neck till he be dead pursuant to the provisions of

g Section 367 (1) of the Criminal Procedure Law, Cap. 32, Laws of Lagos
State, 1973. He described this process as sordid and destructive of hu-
man dignity. He invited the court to hold that Section 319 (1) of the
Criminal Code of Lagos State is unconstitutional and null and void by
virtue of its inconsistency with Section 31 (1) (a) of the 1979 Constitu-
tion and to allow this appeal and quash the conviction and sentence of the
appellant.

Learned leading counsel for the respondent, Mrs. W. Folami,
Attorney-General of Lagos State, in the respondent's brief submitted with
D regards to issue one that the arraignment of the appellant in the present
case meets not only the standard set out under Section 215 of the Crimi-
nal Procedure Law of Lagos State but that it also satisfied the conditions

laid down in the case @unday Kajubo ¥The Sate (1988) 1 N.W..R.

E (part 73) 721. It was argued that the appellant not only entered his plea
in the English language after the charge was read and explained to him
but that he testified before the trial court in the English language. She
submitted that there is nothing on record to suggest that English is a

= language not understood by the appellant or that the trial court was not
satisfied that the charge was properly read and explained to him. Refer-
ence was made to Section 150 (1) of the Evidence Act and it was sub-
mitted that the arraignment of the appellant was a judicial act, shown
from the record of proceedings to have been done in a manner substan-

GtiaIIy regular and that there is, therefore, a presumption that the formal
requisites for its validity were complied with.

On issue two, it is the respondent's submission that having re-
gard to the provisions of Section 30 (1) of the 1979 Constitution, the

H validity of the death penalty for the capital offence of murder in Nigeria
cannot be called into question. Learned Attorney-General pointed out
that the method or mode of execution of such sentence which, under
Section 367 (1) of the Criminal Procedure Law, Cap. 32, Laws of Lagos
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State, 1973 is by hanging, must be distinguished from the death penalty
itself. She contended that the mode of execution of the death sentence,
if it requires any modification, must be a matter for the Legislature for an
amendment of the relevant provision of the law. Learned counsel argued
that there is nothing in Section 319 (1) of the Criminal Code whigh is
inconsistent with any Section of the 1979 Constitution. She, therefore,
urged the court to resolve the issue in question against the appellant and
to dismiss this appeal.

Learned Attorney-General of the Federation and Senior Advo-
cate of Nigeria, Abdullahi Ibrahim, Esq. in his own briefaascus cu-
riae, noted that it is on record that the charge was read and explained to
the appellant in English language before he pleaded thereto. He pointed
out that the appellant testified in his own defence in the English language
and that there is no question of any suggestion that he did not unddfstand
the English language. He contended that the trial was in strict conformity
with the provisions of Section 215 of the Criminal Code Law of Lagos
State, 1973 and Section 33 (6) of the Constitution of the Federal Repub-
lic of Nigeria, 1979 and fully complied with the conditions laid downgby
this court in the case @unday Kajubo vThe Sate, (supra). In the
circumstance, he argued that there is no basis for any order of retrial
applied for by the appellant.

On issue 2 learned Attorney-General observed that aIthEugh
learned appellant's counsel relied on a good numbariter dicta from
various countries of the world to buttress his arguments that the death
penalty under Section 319 (1) of the Criminal code is invalid and uncon-
stitutional, it is only our own Constitution, the 1979 Nigerian Constitu-
tion, that is relevant for interpretation in the present case. He point&‘j out
that whereas Section 30 (1) of the 1979 Constitution makeakfied
provision in respect of the "Right to Life". Section 31 (1) deals with
"Right to Dignity of human person”. He regarded these as two distinct
rights and submitted that by no stretch of the imagination can anilone
suggest that theeath penaltyexpressly provided for in Section 30 (1) is
what the legislature immediately withdrew or repealed in the very next
Section 31 (1) of the same Constitution. He submitted that the death
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penalty having been recognized by Section 30 (1) of the Constitution of
the Federal Republic of Nigeria, 1979 ought not be blown away by a
sidewind unless repealed by the due process of law. He contended that
the death penalty is a necessary and acceptable form of punishment and
g that it is neither cruel, inhuman nor degrading within the meaning of
Section 319 (1) of the Criminal Code of Lagos State. Learned Federal
Attorney-General urged the court to dismiss the appeal.

Learned Senior Advocate of Nigeria, C. O. Akpamgbo Esq. in
his own brief, also, aamicus curiae drew attention to the decisions of
this court inSunday Kajubo vThe Sate, (supra)Edet Efiom v. The
State (1995) 1 N.W..R. (part 373) 507 at 556 a&hmuel Erekanure v
The State, (supra) and the conditions therein proscribed for a valid and
proper arraignment of an accused person before the court. He con-

D tended that two of these conditions were not complied with. The two
conditions, he submitted, that were not complied with are:-

(i) that the charge must be read over to the accused in the lan-
guage he understands;

E (ii) that the charge should be explained to the accused to the
satisfaction of the court.

He argued that it must not be presumed that an accused person under-
stands the English language. This is why it is necessary, if an accused
l:does not understand the English language, to engage the services of a
sworn interpreter to explain the charge to him. He submitted that this
infringement of both Section 215 of the Criminal Procedure Law of La-
gos State and Section 33 of the Constitution is not a mere matter of
technicality but an issue of substance that went to the root of the trial.
CHe urged the court to declare the trial and conviction of the appellant a

nullity.

On the 2nd issue, it is the contention of the learned Senior Advo-
cate that the provisions of the 1979 Constitution must be read as a whole
H for a correct interpretation as to whether Section 319 (1) of the Criminal
Code of Lagos State, 1973 is unconstitutional and therefore null and void.
He submitted that Section 30 (1) of the Constitution makmpsadified
provision in respect of the right to life. He argued that the death penalty
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under Section 319 (1) of the Criminal code of Lagos State having been
recognized by Section 30 (1) of the Constitution cannot be said to be
unconstitutional nor does it amount to "torture, inhuman or degrading”
treatment. He stressed that the appellant appeared to be complaining of
the manner of execution of the death sentence by hanging and mt the
death penaltyper se. He argued that Section 31 (1) (a) of the 1979
Constitution which the learned counsel for the appellant claimed is incon-
sistent with Section 319 (1) of the Criminal Code has infact nothing to do
with Section 30 (1) of the said Constitution. Shorn of procedural abeses,
the death penalty, he insisted, helps to preserve equilibrium in the Nige-
rian society by providing a measured and appropriate response to hei-
nous and barbarous criminal acts that threaten the moral foundation of
the Nigerian society. He added that even in the United States of America
with all its claims to moral sophistication, the U.S. Supreme CourPhas
repeatedly ruled that the death penalty is not intrinsically unconstitutional.
In this regard, he relied on the decisiongiregg v Geopgia 428 U.S.

135 176-87 (1976), Districhttorney for the sublk District v. James
Watson (1980) 381 Mass. 648, Ritbfv. Florida 428 U.S. 242 (176k

He stressed that whether a particular form of punishment goes beyond
standard of decency must be answered strictly in the context and par-
ticular circumstances of Nigeria. He urged this court to resist the sug-
gestion by the appellant to transplant foreign notions of decency iato a
country like Nigeria with diametrically opposite cultural assumptions. He
stated that |Nigerians through their elected representatives passed the
laws that permitted the death penalty. In his view, to invite this court to
invalidate the will of the people may be an impermissible, even an iII%giti—
mate exercise of judicial powers.

On whether the death penalty is tantamount to torture or to inhu-
man or degrading treatment, learned counsel submitted that the question
one must ask is whether the death sentence is inhuman, degrading or
shocks the moral conscience of the Nigerian community, not that &f the
people of the U.S.A., Canada, U.K. or South Africa. He was of the view
that torture, inhuman and degrading treatment which accompany the death
penalty do not come within the ambit of Section 31 (1) (a) of the Consti-
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tution. He concluded by stressing that it would be wrong to resolve the

issue under consideration against the background of the interest of the

appellant only. According to the learned counsel, the interest of the vic-

tim of the murder, his family and that of society at large must equally be
g considered.

Learned Senior Advocate of Nigeria, Dr. llochi A. Okafor, in his
own brief dealt only with the second issue. He gave a brief history of the
death penalty, nothing that although some countries of the world have
abolished it, many still retain it in cases of murder and treason. He sub-
mitted that the real question before this court is whether there is any
conflict or inconsistency between the provision of Section 30 (1) of the
1979 Constitution which authorizes the death penalty and Section 31 (1)
(a) which guarantees freedom torture, inhuman or degrading treatment.

D In this regard, he submitted that such interpretation as would serve the
interest of the Constitution and would best carry out its object and pur-
pose should be preferred. To achieve this, learned counsel called in aid
the decisions of this court Rabiu v The Sate (1980) 8-1 S.C. 130 and

E Attorney-General of Ogunt&e v Attorney-General of the Federation
(1982) 2 S.C. 13, and stressed that all the relevant provisions of the
Constitution must be read together and not disjointly and that where the
words are clear and unambiguous, they must be given their ordinary

= meaning. In his view, the provisions of Sections 30 (1) and 31 (1) (a) of
the 1979 Constitution are crystal clear. By Section 30 (1) of the Consti-
tution, the death penalty is clearly permissible so long as itis in execution
of the sentence of a court of law in respect of a criminal offence of
which the convicted person has been found guilty in Nigeria. Under

G section 31 (1) (a) of the same 1979 Constitution, however, "torture,
inhuman and degrading treatment” is prohibited. He therefore contended,
relying on the definition of "torture" in thaternational Instrument, the
ConventionAgainst Torture and other Cruel, Inhuman and Degrading

H Treatment or Punishment, 1984, Article 1 (1) to the effect that "torture,
inhuman and degrading treatment" do not include "pain or suffering aris-
ing only from, inherent in or incidental to lawful sanctions."

Learned Senior Advocate closely examined a number of Interna-
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tional Human Rights decisions from various foreign jurisdictions, par-
ticularly those offyrer v United Kingdom (1978) Eu Ct. of H. R. Rep.
SeriesA. No. 28, Soering .vUnited Kingdom (1989) Eu. Ct. of H. R.
SeriedA. Vol. 161 reprinted in (198911EHRR 439, Ng.\Canada (1994)
12 IHRR 161, and Cox ¥anada (1995) 2 IHRR 307 and submitted ghat
what international human rights jurisprudence finds objectionable and
violative of the guarantee against torture contained in international instru-
ments is not so much the imposition of the death pemaltyse the
manner of its execution, including the attendant agony upon the de&ay in
waiting on the death row before execution. He saw no inconsistency
between the provisions in Sections 30 (1) and 31 (1) (a) of the 1979
Constitution.

There was next the brief of argument of learagdcus curiae,
Chief F. O. Akinrele, S. A. N. in which, on issue 1, he contendedRhat
there is no indication on the printed record that Section 215 of the Crimi-
nal Procedure Law of Lagos State was fully complied with. He pointed
out, for instance, that there is no evidence that the charge or information
was explained to the appellant to the satisfaction of the court ang that
following the decision of this court iBamuel Erekanure. fhe Sate,
(supra), this rendered the trial null and void. On the proper order that this
court should consequently make, learned Senior Advocate reviewed the
decisions inAbodunde and others The Queen (1959) 4.8.C. 70,
Ankwa v. The Sate (1969) JAll N.L.R. 133 at 137 Sunday Kajubo v
The Sate, (supra) an&rekanure ¥vThe Sate, (supra) and, having re-
gard to the surrounding circumstances of this case, he urged the court to
lean against making an order of a retrial of the appellant.

On the second issue, learned Senior Advocate contended tfat on
a careful perusal of the various foreign authorities referred to by the
appellant, the view that the death pengiy se is cruel, inhuman and
degrading and thus unconstitutional is, generally speaking, a minority
view. Indeed, he submitted that in foreign jurisdictions that have sinilar
constitutional provisions as ours, the death penalty has always been held
to be constitutionally valid. He stressed that the decisions tended to turn
on whether the right to life gualified orunqualified. In the former, the
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death penalty has, in the main, been held to be constitutional whilst, in the
latter, it was held to be unconstitutional. He then proceeded to examine a
mass of case law from foreign jurisdictions covering a greater part of the

globe, inclusive of countries like Tanzania, Zimbabwe, South Africa, In-

Bdia, Canada, Hungary, the United Kingdom and the United States of
America. Prominent among these decisions are thogdbaghuu v
The Sate (Criminal Appeal No. 142 of 1994 delivered on 30th January,
1995), Catholic Commission for Justice and Peace in Zimbabw-v
torney-General for Zimbabwe (1993) (4) 289, Makwanyane.\he

C state (1995) (6) BCLR 665 (C.C.), Bacan Sing&ate of Punjab (1983)

(2) SCR 583, Kindler\Canada (1992) 6 CRR (2 ND) 193 (SSC), Furman
v. Geogia (1972) 408 U.S. 238, 33 L. ED 2d 346, 92 S ct. 2726, Riley v
Attorney-General for Jamaica (1988) C. 719 (RC.) etc. He further

D analyzed a few decisions of the Human Rights Committee of the United
Nations and the case 8bering vUnited Kingdom (1989)1EHRR 439
on the European Convention on Human Rights. Learned Senior Advo-
cate finally waded into the arena of the death row phenomenon, compar-

Eing and contrasting decisions of various foreign jurisdictions on the sub-
ject. He arrived at the conclusion that a state that wishes to retain capital
punishment must accept the responsibility to ensure that execution fol-
lows as swiftly as practicable after sentence, allowing a reasonable time
for appeal and consideration of reprieve by the executive. He considered
that in the present case, the complaint of the appellant is that they were
subjected to cruel, inhuman and degrading treatment by virtue of having
been kept in the death row for over 13 years. He regarded this as a
complaint of torture, inhuman and degrading treatment which, he sub-

G mitted, arises wholly and exclusively from the present proceeding and is
intrinsic and incidental thereto. He was of the view that in all the circum-
stances of this case, the death sentence passed on the appellant should
now be commuted to life imprisonment.

H There is finally the brief of argument of A. B. Mahmoud Esq. of
learned counsel, wherein he submitted in respect of the first issue that
the defects in the plea of the accused persons in the caSesady
Kajubo v The Sate andSamuel Erekanure ¥he Sate (supra) do not
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exist in the present case. He argued that in the present case the informa-
tion was read over and explained in the English language to the appellant
who understood and spoke the same language and he pleaded not guilty
thereto. He argued that this is full compliance with the provisions of
Section 215 of the Criminal Procedure Law of Lagos State as wegll as
Section 33 of the Constitution of the Federal Republic of Nigeria and that
the arraignment of the appellant was consequently proper. On the ques-
tion of the order of retrial against which the appellant's learned counsel
argued, Mr. Mahmoud submitted that the view the courts have generally
held is that a retrial would not be ordered if there were special circum-
stances as would render it oppressive to put the appellant on trial a sec-
ond time. He contended that no such circumstances exist in the present
case. The issue, however, he stated, does not arise for determination in
this appeal in view of his submission that the arraignment of the appéllant
was perfectly in compliance with the law.

Dealing with the second issue, learned counsel pointed out that
the simple question that arises for consideration is the constitutional va-
lidity or otherwise of the death penalty in Nigeria. This is becauge if
Section 319 (1) of the Criminal Code of Lagos State, which prescribes
the death penalty is found to be inconsistent with Section 31 (1) (a) of
the 1979 Constitution, then, of course, it must be pronounced unconsti-
tutional and therefore null and void. He dealt with the cardinal princi._ples
enunciated by this court in the caséNaffiu Rabiu vThe Sate (1980) 8-

11 S.C. 130 on the interpretation of the Constitution and submitted that
words should be given their plain and ordinary meaning. Learned coun-
sel closely examined Section 30 (1) and 31 (1) (a) of the Constitution of
Nigeria and submitted that there is no apparent inconsistency inGheir
provisions. He pointed out that Section 30 (1), along with Sections 213
(2) (d) and 220 (1) (e) of the 1979 Constitution, clearly recognizes the
death penalty in Nigeria as prescribed by Section 319 of the Criminal
Code. He argued that whether the death penalty involves torture arlcon-
stitutes inhuman or degrading treatment, it is beyond doubt that the 1979
Constitution has recognized it. And even if it must be abrogated, that
duty cannot be that of the courts but the responsibility of the Legislature.
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Learned counsel finally dealt with the death row phenomenon.
He, too, examined the decisions of her Majesty's Privy Coungilih
Pratt and\nother v TheAttorney-General of Jamaica, (suprabbot v
Attorney-General offrinidad andTobago (1979) WV.L.R. 1342, Riley
g and others yTheAttorney-General of Jamaica (1983).LC. 719, Madhu
Mehta v Union of India (1989) 3 SCR 775 and the decision of the Su-
preme Court of Zimbabwe @atholic Commission for Justice and Peace
in Zimbabwe vThe Attorney-General for Zimbabwe (supra). In view,
however, of what will become apparent later in this judgment, | do not
propose at this stage to devote more attention to the death row phenom-
enon as an issue. Learned counsel concluded by submitting that in the
light of Section 30 (1) of our Constitution, it is the Legislature that needs
to carry out amendments, if, indeed, this is found desirable with regard
Dto the constitutionality of the death penalty in Nigeria. He concluded
thus:-

"The ideological, intellectual as well as the empirical evidence
against the death penalty, valid as they may be, against the backdrop of
E the clear provision in Section 30 of our Constitution are really arguments
for the legislature or other law making organ of the state".
At the hearing of the appeal on the 24th day of September, 1998,
the learned Attorney-General of the Federation, Abdullahi Ibrahim Esq.,
I:S.A.N. was unavoidably absent but was ably represented by M. I.. N.
Duru Esq., Director of Public Prosecutions of the Federation. Similarly,
Chief F. O. Akinrele S.A.N. was also unavoidably absent. He was how-
ever ably represented by Mr. A. Akinrele. Both learned counsel for the
parties together with the learnadhici curiae adopted their respective
briefs of argument and made impressive and stimulating oral submis-
sions in amplification thereof.
It is crystal clear that the question involved in issue 2 for the
determination of this court is entirely constitutional. constitutional
Hissue, like the question of jurisdiction, is not only fundamental but
must be disposed of by the court as soon as it is raised to ensure
that the proceedings in which it is raised is not rendered nugatory
and null and void and that the Constitution which is the supreme
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law of the land is not breached. Seglhaji Rufai Agbaje and others

v. Mrs. W. A. Adelekan and others (1990) 7 N.WL.R. (part 164) 595

at 614. Itis in the interest of the best administration of justice that where
the issue of jurisdiction or a constitutional issue is raised in any proceed-
ings before any court, it should be dealt with at the earliest opporignity
and before a consideration of any other issues raised in the proceedings
as anything purportedly done without or in excess of jurisdiction or in
breach of the Constitution, which is the supreme law of the land, by any
court established under the said Constitution is a nullity and of no %ffect
whatever. Se®nyema and others @puta and others (1987) 2 N.S.C.C.
900, Attorney-General of the Federation and other§Sade and other
(1990) 1 N.S.C.C. 27Tukur v. Government of Gongola&e (1987) 4
N.W.L.R. (part 17) 517 at 545 etc. Accordingly, | will proceed firstly

to examine issue 2 which raises a grave constitutional question iR this
appeal.

Upon a careful consideration of all the submissions of learned
counsel, it is plain to me that the crucial question for consideration under
issue 2 is the validity or constitutionality of the death penalty in Niggria.
The main theme of the arguments of learned counsel for the appellant is
that the death penalty, as a form of punishment as prescribed under Sec-
tion 319 (1) of the Criminal Code, is inconsistent with Section 31 (1) (a)
of the 1979 Constitution and, therefore, invalid, and null and void.F He
submitted that the death penalty is a form of "cruel, inhuman and degrad-
ing" treatment, that it is a negation of the dignity and humanity of both the
convict and the society at large and that it must, therefore, be outlawed
or pronounced unconstitutional. | think it will be necessary for ease of
reference to reproduce issue 2 once again. G

The question posed under issue 2 runs thus:-

"Whether Section 319 (1) of the Criminal Code of Lagos State,
Cap. 31, Laws of Lagos State of the Federal Republic of Nigeria, 1973
is inconsistent with Section 31 (1) (a) of the Constitution of the Fetteral
Republic of Nigeria, 1979 and, therefore, null and void and, if so, whether
the affirmation of the death sentenced passed on the appellant by the
Court of Appeal was consequently erroneous on point of law".
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Copious arguments and legal discourse were advanced by learned
counsel on the issue in question. | have already expressed my deep
appreciation to them for professional assignments well executed. with
the greatest respect, however, it seems to me that the real issue for deci-

B sion under issue 2 is not as diversified and extensive as it appears from
the most interesting treatments given to it in the majority of briefs of
argument filed by learned counsel in this appeal. | propose, in this judg-
ment, to confine myself as strictly as possible to the question posed. |

Cthink | should start with a reproduction of the relevant Sections of the

1979 Constitution and the other Laws directly in issue.

Section 319 (1) of the Criminal Code, Cap. 31, Laws of Lagos

State of the Federal Republic of Nigeria, 1973, hereinafter also referred

to as the Criminal Code, provides as follows:-
"319 (1) Subject to the provisions of this Section, any person
who commits the offence of murder shall be sentenced to death”.

It is thus the above section of the Criminal Code which prescribes the

death penalty in the Lagos State and, indeed, in 16 other States of the

E Federal Republic of Nigeria.

There is then Section 31 (1) (a) of the Constitution of the Fed-
eral Republic of Nigeria, otherwise hereinafter simply referred to as the
Constitution, the provisions of which the appellant contends are breached

g by the said Section 319 (1) of the Criminal Code. This Section of the
Constitution provides thus:-

"31 (1) Every individual is entitled to respect for the dignity of
his person, and accordingly -

(a) no person shall be subjected to torture or to inhuman or
degrading treatment".

It therefore protects the right to individual dignity of a person. It also
guarantees the freedom from torture, inhuman and degrading treatment.

In resolving whether Section 319 (1) of the Criminal Code of

HlLagos State is inconsistent with Section 31 (1) (a) of the Constitution,
learned counsel for the appellant sought the aid of contemporary foreign
jurisprudence in the interpretation of our Constitution. He was of the
view that in interpreting the Constitution, Nigerian courts should seek

D
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guidance from the decisions of other foreign jurisdictions, particularly in
respect of issues concerning the fundamental human rights which, he
submitted, are now universally accepted as regulating general moral stan-
dards of any civilized society.

| think | ought to state at this stage that, generally, the
fundamental principles that govern the interpretation of our Con-
stitution are:-

(i) That such interpretation as would serve the interest of
the Constitution, best carry out its object and purpose and giv%
effect to the intention of the framers thereof should be preferred,;

(i) In the above regard, all the relevant provisions of the
Constitution must be readtogether and not disjointly. Seéjokolobo
v. Alamu (1987) 1 N.WL.R. (part 61) 377;

(iif) Where the words of any section are clear and unambigLR)us,
they must be given their ordinary meaning unless this would lead to ab-
surdity or be in conflict with some other provisions of the Constitution
and effect must be given to those provisions without any recourse to any
other consideration; E

(iv) So, too, where the provisions of the Constitution are ca-
pable of two meanings, the court must choose the meaning that would
give force and effect to the Constitution read together as a whole and

promote its object and purpose. $&diu Rabiu vThe Sate (1980) 8 ¢
11 S.C. 130Attorney-General of Ogunt&e v Attorney-General of the

Federation (1982) 2 S.C 13, Chief Demonic Ifezuewinus Mbadugha
and Another (1984) 5 S.C. 79 at 100 - 101,

(v) Although our courts may in appropriate cases given dug re-
gard to international jurisprudence and seek guidance, as persuasive au-
thorities only, from the decisions of the courts of other common law
jurisdictions on the interpretation and construction of similar provisions
of their Constitutions which aiie pari materia with the relevant provi-
sions of our Constitution, the court will nevertheless accord due wdight
to our peculiar circumstances, the generally held norms of society and
our valves, aspirations and local conditions. Seétfal Rabiu vThe
Sate, (supra), Senatédesanya vPresident of the Federal Republic of
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Nigeria (1981) 5 S.C.1P Attorney-General of Bendet&e vAttorney-
General of the Federation (1981) 10 S.CAde Ogugu and others v

The Sate (1994) IV.N.L.R. (part 366) 1 at 22 - 28 etc.
In view, therefore, of the fact that in order to determine cor-
g rectly whether the death penalty is a constitutionally valid and recognizes
form of punishment in Nigeria under Section 319 (1) of the Criminal
Code, having regard to the provisions of Section 31 (1) (a) of the Consti-
tution, it will be necessary to set out other relevant provisions of the
Constitution with a view to reading them together as a whole and thus
determine whether the alleged inconsistency infact exists. | will start
with Section 30 (1) of the Constitution which provides as follows:-

"30 (1) Every person has a right to life, and no one shall be
deprived intentionally of his lifesave in execution of the sentence of a
D court in respect of a criminal offence of which he has been found guilty

in Nigeria." (Underlining supplied for emphasis)
Under Section 30 (1) of the Constitution, therefore, the right to
life, although fully guaranteed is neverthelessubject to the ex-
E ecution of a death sentence of a court of law in respect of a criminal
offence of which one has been found guilty in Nigeria. The qualify-
ing word, save, used in Section 30 (1) seems to me to be the unmis-
takable key to the construction of that provision. In my view it is
= plain that the 1979 Constitution can by no stretch of the imagina-
tion be said to have proscribed or outlawed the death penalty. On
the contrary, Section 30 (1) of the Constitution permits it in the
clearest possible terms, so long as it is inflicted pursuant to the
sentence of a court of law in Nigeria in a criminal offenceln other
GWords, Section 30 (1) of the Constitution recognizes the death penalty as
a form of punishment but only on the condition that it is in execution of
the sentence of a court of law in a criminal offence of which an accused
person has been found guilty in Nigeria. The plain meaning of this sec-
H tion of the Constitution cannot be derogated from in the absence of any
ambiguity whatsoever. It simply guarantees and protects the right to life.
But it also recognizes deprivation of life so long as it is pursuant to the
execution of the sentence of a court in a criminal offence of which the
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accused has been found guilty in Nigeria.

In this regard, and bearing in mind that fact that the relevant
provisions of the Constitution must be read together and not disjointly,
reference may be made to Sections 213 (2) (d) and 220 (1) (e) of the
same Constitution. Section 213 (2) (d) provides as follows:- B

"213 (2) An appeal shall lie from decisions of the Court of Ap-
peal to the Supreme Court as of right in the following cases -

() ceei
(B) e
(C) et ¢

(d) decisions in any criminal proceedingswhich any person
has been sentenced to death by the Court of Appeal or in which the Court
of Appeal hagffirmed a sentence of death imposed by any other court;"
(Underlining supplied for emphasis) D

There is next Section 220 (1) (e) of the Constitution which stipu-
lates thus:-

"220 (1) An appeal shall lie from decisions of a High Court to
the Court of Appeal as of right in the following cases:- E

(e) decisions in any criminal proceedingsvhich the High Cour
has imposed a sentence of deatfinderlining supplied)

It is plain to me that apart from the provisions of Section
30 (1), there are also provisions of Sections 213 (2) (d) and 220 C(;l)
(e) of the Constitution which, again, in no mistakable terms, rec-
ognize the death penalty as a form of sentence. | have also taken
great care to go through the entire 1979 Constitution and have
been unable to find any single section thereof which abolished or
outlawed the death penalty. And I ask myself, having regard to thél
combined effect of the provisions of Sections 30 (1), 213 (2) (d) and
220 (1) (e) of the Constitution, whether it can be seriously argued,
as the appellant now appears to do, that Section 319 (1) of the Crimi-
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nal Code of Lagos State which prescribes the death sentence is
inconsistent with Section 31 (1) (a) or, indeed, with any other Sec-
tion of the Constitution. | think not. To argue otherwise, if | may
say with respect, will tantamount or embarking on an exercise aimed

g at defeating the clear provisions of the Constitution.

The appellant next argued that the death penalty necessarily in-
flicts both physical and mental pain on the victim and that figs se,
amounts to torture, inhuman and aggrading treatment. He described the
right not to be subjected to torture, inhuman and degrading treatment
under Section 31 (1) (a) of the Constitution as a non-derogable right and
that the death penalty which inescapably amounts to torture, inhuman
and degrading treatment muisiso facto, be unconstitutional.

Upon a careful perusal of the various foreign authorities to which

D our attention was drawn by the appellant, the opinion that the death pen-
alty per se amounts to torture, inhuman and degrading treatment and,
therefore, intrinsically unconstitutional seems to me a minority view. In-
deed, a close study of those decisions reveals that the foreign jurisdic-

Etions that have similar provisions in their Constitutions as ours have re-
peatedly pronounced the death penalty to be constitutionally valid. The
decisions tended to turn on the crucial question of whether the right to
life therein contained igualified orunqualified. Ifqualified the death

= penalty was, in the main, held to tenstitutional. lfunqualified, how-
ever, the death penalty was, rightly in my view, declared to be unconsti-
tutional. 1 think it is convenient at this stage to review a few of the
relevant authorities on the point.

In Mbushuu and another Yhe Republic (Criminahppeal No.

G142 of 1994: 30th Januar¥995), the Tanzanian Court of Appeal held
that although the death penalty is a form of "cruel, inhuman and degrad-
ing treatment”, it affirmed that it was nonetheless constitutionally per-
missible, having regard to tlgaalified nature of the right to life as en-

H trenched in the Tanzanian Constitution. The right to life in their Constitu-
tion was neither absolute nor unqualified. It was, as in Section 30 (1) of
our Constitutiongualified. Thus were the right to life under the Consti-
tution is subject to qualification, as is the case with our 1979 Constitu-
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tion, the death penalty under such circumstance is constitutionally per-
missible and valid. It can thus be stated that the real issue is not whether
the death penalty amounts to torture, inhuman and degrading treatment in
the ordinary meaning of those words but whether it amounts to torture,
inhuman and degrading treatment within the meaning of the 1979 Cgnsti-
tution.

There is next the Zimbabwean Supreme Court case of Catholic
commission for Justice and Peace, in Zimbabwe v. Attorney-General,
Zimbabwe and other (1993) (4) SA 239 in which Gubbay, C.J. delivectfing
the judgment of the court with which Mc Nally, Korsah, Ebrahim and
Muchechetere JJ.A were in full agreement impliedly adopted the position
that the right to life under their Constitution was qualified and thus upheld
the constitutional validity of the death penalty in Zimbabwe. Said the
learned Chief Justice:- D

"It was not sought, nor could it reasonably be, to overturn the
death sentences on the ground that they were unlawfully imposed. The
judgments of this court dismissing the appeals of the condemned prison-
ers cannot be disturbed. They are final. And the constitutionality af the
death penaltyper se, as well as the mode of its execution by hanging, are
also not susceptible of attack".

It ought to be emphasized here that the right to life under the
zimbabwean Constitution gualified. Consequently, the Supreme Cqurt
had no difficulty in upholding the death penalty as constitutional. How-
ever, on the crucial issue of whether even though the death sentences
had been properly passed, supervening events had not been established
to constitute the execution of the convicts inhuman or degrading treat-
ment, in violation of Section 15 (1) of the Zimbabwean Constitutioﬁ':'on
account of prolonged and excessive delay, the court, on the peculiar
facts of the case resolved the same in favour of the convicts. | will have
cause to return to this case later in this judgment.

As against the above two cases, is the decision of the Corfdtitu-
tional Court of south Africa iThe Sate v Makwanyane anénother

(1995) (6) BCLR 665 (CC). (1995) BCLR SACLR LEXIS 218 Where it

was held that the death penalty violated the constitutional protection of
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freedom from cruel, inhuman and degrading treatment under Section
11(2) of the South African Constitution and was, in consequence, invalid
and unconstitutional. In that case, however, the right to life as pre-
scribed under Section 9 of the South African Constitution was clearly

g Ungualified hence the Constitutional Court was able to arrive at the deci-
sion, quite rightly in my view, that it reached. Said the court at pages 49
- 50 of the report:-

"The unqualified right to life vested in every person by Section
9 of our constitution is another factor crucially relevant to the question
whether the death sentence is cruel, inhuman or degrading punishment
within the meaning of Section 11 (2) of our Constitution. In this respect
our Constitution differs materially from the Constitutions of the United
States and India. It also differs materially from the European Conven-

Dtion and the International Covenant".

There is however a second and an equally vital reason why the
death penalty was declared unconstitutional inMawanyane Case.
This is on account of the arbitrary, discriminatory and selective nature of

Eits exercise at all material times in South Africa. In this regard, the court

explained:-

T These differences still exist, which means that the
law governing the imposition of the death sentence in South Africa is not
uniform. The greatest disparity is in the Eastern Cape Province. A
person who commits murder and is brought to trial in that part of the
province which was formerly Ciskei, cannot be sentenced to death, whilst
a person who commits murder and is brought to trial in another part of
the same province, can be sentenced to death. There is no rational reason
G for this distinction, which is the result of history, and we asked for argu-

ment to be addressed to us on the question of whether this difference has
a bearing on the constitutionality of Section 277 (1) (a) of the Criminal
Procedure Act".

H It seems to me beyond argument that the fundamental basis upon which
the South African constitutional Court, rightly in my view, pronounced
the death penalty unconstitutional is, firstly, on account of the vital fact
that the right to life in the relevant Constitution wamqualified and,

F
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secondly, because of thebitrary selective andiscriminatory nature of
its exercise at all material times in South Africa.

There is next the position in India. Article 21 of the Indian Con-
stitution provides as follows:-

"No person shall be deprived of his life or personal liberty @x-
cept in accordance to procedure established by law".

In Bacan Singh vSate of Punjab (1983) (2) SCR 583, the constitution-
ality of Article 21 of the Indian Constitution came into question before
the Supreme Court of India. In a well considered judgment, that gourt
ruled, and quite rightly in my view, that the right to life entrenched in their
Constitution wagjualified and that in the circumstance, the death pen-
alty was constitutionally valid. In conclusion, the court observed:-

"By no stretch of the imagination can it be said that the death
penalty either per se or because of its execution by hanging constitdtes an
unreasonable, cruel or unusual punishment prohibited by the Constitu-
tion".

In the same vein, the Fifth Amendment to the United States Con-
stitution refers in specific terms to capital punishment and thereby impkedly
recognizes its validity. The Fourteenth Amendment obliges the States
not to deprive any person of life, liberty or propewtithout the due
process of law and this impliedly recognizes the right of States to make
laws for such purpose. It seems to me plain that the right to life ip the
Constitution of the United States of Americaiglified and accordingly
the U.S. supreme Court has repeatedly ruled that the death penalty is not
intrinsically unconstitutional. Se@eogia v. Geogia 428 U.S.C 153,

176 - 187 (1976), Districhttorney for Sulfolk District vJamedVatson
and others (1980) 381 Mass. 648, JureRexas 428 U.S. (1976),
Woodson v North Carolina 428 U.S. 242 (1976) etc.

| think it can be said that the central focus in the jurisprudence
of the United States of America with regard to the death penalty is to
mount substantive and procedural safeguards against arbitrariness and
discrimination in the imposition or withholding of the death penalty. It
can also be stressed that the Federal constitutionality of the death sen-
tence for murder as a legitimate form of punishment in the United States
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of America is now well settled, having regard to theilified nature of

the fundamental right to life, in its Federal Constitution. Accordingly in

Gregg v Geougia, (supra) which represents the current view of the Su-
preme Court of the United States of America on the constitutionality of

g the death penalty, it was succinctly expressed as follows:-

"We address initially the basic contention that the punishment of
death for the crime of murder is, under all circumstances, "cruel and
unusual” in violation of the Eighth and Fourteenth Amendments of the
Constitution. In part IV of this opinion, we will consider the sentence of
death imposed under the Georgia statutes in issue in this case.

The court on a number of occasions has both assumed and as-
serted the constitutionality of capital punishment. In several cases, that
assumption provided a necessary foundation for the decision, as the court

D was asked to decide whether a particular method of carrying out a capi-
tal sentence would be allowed to stand under the Eighth Amendment.
But until Furman v Geogia 408 U.S. 238 (1972), the court never con-
fronted squarely the fundamental claim that the punishment of death

E always, regardless of the enormity of the offense or the procedure fol-
lowed in imposing the sentence, is cruel and unusual punishment in vio-
lation of the Constitution.

Although this issue was presented and addressed in Furman, it

g was not resolved by the court. Four Justices would have held that capital
punishment is not unconstitutionmdr se; two Justices would have reached
the opposite conclusion; and three Justices, while agreeing that the stat-
utes then before the court were invalid as applied left open the question
whether such punishment may ever be imposed.

We now hold that the punishment of death does not invariably
violate the Constitution{Underlining supplied for emphasis)

| need, perhaps, concluded by pointing out thaEunman v
Georgia (1972) 408 U.S. 238 which was referred t&irgg's Case,

H (supra), the U.S. Supreme Court held that the imposition of the death
sentence under Georgia (and Texas) statutes constituted cruel and un-
usual punishment in violation of the Eighth and the Fourteenth Amend-
ments. This was because under these statutes, the juries had untram-
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meled and irreconcilable discretion to impose or withhold the death pen-
alty at will. Furman's Case was, therefore, decided on grounds of the
arbitrary, selective and discriminatory nature of the power to impose or
withhold the death penalty under the particular statutes. The position in
the U. S., therefore, is that capital punishment or the death penaltygs not
per se unconstitutional although in certain circumstances where it's ap-
plication is arbitrary, selective or discriminatory it cannot but be declared
unconstitutional.

As against the position in the United States of America is_the
provision of Section 54 (1) of the Constitution of the Republic of Hun-
gary which states that "every one has the inherent right to life and to
human dignity and no one shall arbitrarily be deprived of this right". Under
this provision, the death penalty, in Hungary, is considered an arbitrary
deprivation of life. Consequently, the right to life in the context of2he
death penalty isinqualified under the Constitution of the Republic of
Hungary. So, in the Hungarian caselohes vWittenbeg 33 F SUPP
707, it was held that the death penalty was unconstitutional on the ground
that it is inconsistent with the right to life and to human dignity urgler
Section 54 of their Constitution.

There is finally Section 14 (1) of the Constitution of Jamaica
which provides as follows:-

"No person shall intentionally be deprived of his life save in
execution of the sentence of a court in respect of a criminal offence of
which he has been convicted".

Section 14 (1) of the Jamaican Constitutiomipari materia with Sec-
tion 30 (1) of the Constitution of the Federal Republic of Nigeria, 1979
which provides thus:- G

"Every person has a right to life, and no one shall be deprived
intentionally of his life, save in execution of the sentence of a court in
respect of a criminal offence of which he has been found guilty in Nige-
ria". H

There is also Section 17 of the Jamaican Constitution which
provides as follows:-

"17 (1) No person shall be subjected to torture or to inhuman or
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degrading punishment or other treatment.

(2) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this section to
the extent that the law in question authorizes the infliction of any de-

g scription of punishment which was lawful in Jamaica immediately before
the appointed date".

A close study of the provisions of Section 17 of the Constitution
of Jamica clearly reveals that they argoari materia with those of Sec-
tion 31 (1) (a) of the Nigerian Constitution which, for ease of reference,
run thus:-

"31 (1) Every individual is entitled to respect for the dignity of
his person, and accordingly -

(a) no person shall be subjected to torture or to inhuman or

D degrading treatment".

In Noel Riley and others.Attorney-General for Jamaica and
Another (1983A.C. 719 (RC.) at page 726, Lord Bridge of Harwich,
delivering the judgment of Her Majesty's Privy Council in the United King-

E dom with regard to the constitutionality of the death sentence in Jamaica
had this to say, namely:-

"Quite aside from Section 17 of the Constitution, validity of the
death sentence is put beyond all doubt by the provision of Section 14

(D"

So, too, inEarl Pratt andAnother v Attorney-General for Ja-
maica andAnother (1994) 2A.C. 1 (PC.) at Pages 28 and 29, Lord
Griffiths, again delivering the judgment of the Privy Council, observed as
follows:-

"The purpose of Section 17 (2) is to preserve all descriptions of
punishment lawful immediately before independence and to prevent them
from being attacked under Section 17 (1) as inhuman or degrading forms
of punishment or treatment. Thus, as hanging was the description of

H punishment for murder provided by Jamaican law immediately before
independence, the death sentence for murder cannot be held to be an
inhuman description of punishment for murder".

The combined effect of Her Majesty's Privy Council decisions in the




Kalu v. The State (1998) 12 KLR Iguh JS€779

Noel Riley andEarl Pratt cases illustrates the constitutional validity of the
death penalty in Jamaica on the ground that the right to life as entrenched
in the Jamaican Constitution igaalified and not anngualified right.

| think it is necessary to stress at this stage that in the face of the
fact that Sections 14 (1), 17 (1) and 17 (2) of the Jamaican Constigition
are clearlyin_pari materia with Sections 30 (1) and 31 (1) (a) of the
Constitution of the Federal Republic of Nigeria 1979 giaified nature
of the right to life in both Constitutions and tla¢gio decidendi in thBloel
Riley andEarl Pratt cases which, with respect, | totally endorse, é{ is
plain to me that the death penalty prescribed by Section 319 (1) of the
Lagos State Criminal Code cannot be said to be inconsistent with the
Constitution of the Federal Republic of Nigeria, 1979. The death penalty
as per Sections 30 (1), 213 (2) (d) and 220 (1) (e) of the Constitution of
the Federal Republic of Nigeria, 1979 is expressly recognized by th& said
Constitution. It is also the rule of interpretation that to take away a
right given by common law or statute, the legislature should do
that in clear terms devoid of any ambiguity. Accordingly if the
legislature had intended to take away the right it recognized undeE
Section 30 (1) of the Constitution by Section 31 (1) (a) of the same
document, it seems to me that it would have done this by clear
terms and not by implication as learned counsel for the appellant
appears to suggest. Besides, the right to life prescribed under trfge
said Section 30 (1) of the Constitution is clearly qualified right. It
is not anungualified right. It is also not in dispute that the impo-
sition or execution of the death sentence in Nigeria is not subjected
to any form of arbitrary, discriminatory or selective exercise of
discretion on the part of any court or any other quarters Whatever.G
| therefore entertain no doubt that the death penalty in Nigeria can
by no stretch of the imagination be said to be invalid or unconstitu-
tional.

Learned counsel for the appellant, however, submitted that the
right not to be subjected to torture, inhuman or degrading treatment pro-
tected under Section 31 (1) (a) of the 1979 Constitution is a non-derogable
right, that is to say, one of the rights that may not be derogated from by
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legislation. It was contended that the specific rights in respect of which
the Constitution permits derogation by legislation are set out in Section
41 (1) and (2) of the Constitution.

Section 41 (1) and (2) of the Constitution provides as follows:-

B "41 (1) Nothing in Sections 43, 35, 36 as amended, 37 and 38 of
this Constitution shall invalidate any law that is reasonably justifiable in
a democratic society -
(a) in the interest of defence, public safety, public order, public
morality or public health; or
(b) for the purpose of protecting the rights and freedoms of other
persons;
(2) An Act of the National Assembly or a Decree shall not be
invalidated by reason only that is provides for the taking, during periods
D of emergency, or measures that derogate from the provisions of Section
30 or 32 of this Constitution .......
It seems to me that whereas Section 41 of the Constitution

lays down asaving clause, groviso or agualification with regard to

E Sections 34, 35, 36 as amended, 37 and 38 thereof, the framers of
the Constitution made an in-built saving clause, proviso ogualifi-
cation in Section 30 (1) of the Constitution whereby the first part of
the said Section 30 (1) is a general statement as to the right of

F €very person to life, which right is qualified by the subsequent part
that permits death penalty in execution of the sentence of a court
in respect of a criminal offence in Nigeria. It appears to me that
section 30(1) of the Constitution is crystal clear and free from any
ambiguity whatever. It cannot be derogated from. In my view,
failure to give the section its obvious and plain meaning, will sim-
ply tantamount to embarking on an exercise aimed at defeating
the clear provision of the Constitution and sacrificing such plain
meaning on the alter of sheer technicality. By the first part of that

H section, the Constitution, in plain language, recognizes and pro-
tects the right to life. By its subsequent part, however, which may
be described as the "proviso" or "qualifying clause” to the first
part, that same section, in clear terms, permits life to be taken in
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execution of the sentence of a court in respect of a criminal offence

of which the accused person has been found guilty. This seems to
me the plain meaning of Section 30 (1) of the Constitution of the
Federal Republic of Nigeria, 1979 But, as | have earlier on mentioned,

if the framers of the Constitution had wanted to abolish the death pggalty,
they would have done so expressly. At all events, abolition or retention
of the death penalty is a matter for the legislature to decide and not for
this court to wade into judicial legislation. | will have cause to say more
on this latter issue later in this judgment.

Learned counsel for the appellant next attached the inevitabﬁa but
unreasonably long wait between the imposition of the death sentence and
the actual infliction of death, commonly known as the "death row phe-
nomenon”. He argued that this has been a crucial factor in the character-
ization of the death penalty as a "cruel, inhuman and degrading" #eat-
ment. He drew the attention of the court to a number of decisions of the
Privy Council in respect of appeals from some foreign jurisdictions and
stressed that the appellant in the present appeal has been on the death row
for 13 years. He described this as a violation of the protection from
torture, inhuman and degrading treatment entrenched under Section 31
(1) (a) of the Constitution. He also attacked the process of execution of
a convicted murderer by "hanging" and submitted that this is barbarous
and cruel and deprives the convict of all vestiges of human dignityF

Turning, firstly, the question of the death row phenomenon, it
seems to me, with the greatest respect to the learned Senior Advocate,
that the many foreign decisions cited before us in this regard are hardly
relevant in the present proceedings. In the first place, there is a proce-
dure prescribed in Section 42 of the 1979 constitution for seeking% re-
dress in respect of a breach of fundamental rights, including such as
those provided under Section 31 (1) (a) of the Constitution. Where such
statutory or constitutional provision is made for the filing of a claim, the
procedure so laid down ought to be followed in making the claim arkdl no
other one. Se&badamosi Lahan #ttorney-General of /western Nige-

ria (1963) 1 All N.L.R. 226.
Section 42 (1) and (2) of the said Constitution provides thus:-
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42. (1) Any person who alleges that any of the provisions of this
Chapter has been, is being or likely to be contravened in any state in
relation to him may apply to a High Court in that State for redress.
(2) Subject to the provisions of the Constitution, a High Court
B shall have original jurisdiction to hear and determine any application
made to it in pursuance of the provisions of this Section and may make
such orders, issue such writs and give such directions as it may consider
appropriate for the purpose of enforcing or securing the enforcement
CWithin that state of any rights to which the person who makes the appli-
cation may be entitled under this chapter".
It is thus clear that the jurisdiction to entertain any suit which
seeks to enforce the observance of a fundamental right under chapter 4
of the Constitution, including the right of any person not to be subjected
Do torture, inhuman or degrading treatment guaranteed under Section 31(1)
(a), of the 1979 Constitution, lies only with the High Court of a State or
a Federal High Court in the exercise of its original jurisdiction. The juris-
diction of the Supreme Court is appellate and not original ABemey-
E General oAnambra $ate and others ¥ttorney-General of the Federa-
tion and others (1993) 6 N.WR. (part 302) 692. However, constitu-
tional issues which pertain only to the breach of a fundamental right in
the course of trial or hearing before the lower courts may be raised in an
 appeal to the supreme Court. Such issues are those that relate mainly to
breach of the right to fair hearing and the right to personal liberty under
Sections 32 and 33 of the Constitution. Other rights such as right to life
and those to private and family life, peaceful assembly and association
and freedom of the press can only be enforced through a substantive
action in the appropriate High Court and cannot be raised in an appellate
court, including the Supreme Court, as being incidental to the proceed-
ings in the lower courts. The appellate courts, inclusive of the Supreme
Court, have nariginal jurisdiction to entertain, determine or pronounce
Hon questions relating to an alleged breach of fundamental rights, espe-
cially where the issue involved or the redress invoked is not directly
relevant or intrinsic to the determination, on the merit, of the appeal be-
fore them.
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The death row phenomenon was only raised obliquely and clearly
extrinsically by the appellant in this appeal. The issue raised is whether
the appellant's confinement under sentence of death for an alleged un-
necessarily prolonged length of time from the date of his conviction
amounts to cruel, inhuman and degrading treatment contrary to Sgction
31 (1) (a) of the constitution thereby warranting the quashing of his
death sentence and substituting the same with life imprisonment. This
issue, in my view, is not properly before this court. The jurisdiction of
this court to entertain and determine such constitutional questiorbwill
only arise on appeal after both the High Court and the Court of Appeal
have considered and adjudicated on the issue. This is exactly the proce-
dure adopted in the foreign cases that were cited before us.

In Earl Pratt and\nother v Attorney-General of Jamaica, (Su-
pra) the applicants were convicted for murder in January, 1979 anff sen-
tenced to death. At the conclusion of their appellate remedies, their con-
victions and sentence were affirmed. Thereupon they filed a fresh appli-
cation in the Supreme Court of Jamaica claiming breach of their funda-
mental human right for having been subjected to inhuman and degkading
treatment following the prolonged delay between their sentence and the
proposed date of their execution. The point to be noted here is that the
proceedings in issue were commenced in the Supreme Court of Jamaica,
a court of first instance. The fundamental right issue was not raised or
determined in a court of appellate jurisdiction. It was initiated and deter-
mined by a court of original jurisdiction, although it was prosecuted up to
the highest appellate court, the Judicial Committee of the Privy Council,
in the United Kingdom.

The above procedure was also followed in the ca@aﬁfolicG
Commission for Justice and Peace in Zimbabwattorney-General,
Zimbabwe and others, (supra). In that case, the prisoners had been tried
and convicted for murder and sentenced to death. Having unsuccess-
fully exhausted their appellate remedies, fresh proceedings by way of
application were filed on their behalf seeking for an order to prevent their
execution. The central issue for resolution was whether supervening
events by way of prolonged delay between their conviction and the pro-




2784 Kalu _v. The State (1998) 12 KLR Iguh JSC

posed date of their execution, viewed in conjunction with the harsh and
degrading conditions under which they had been confined had rendered
their proposed execution cruel, inhuman and degrading in contravention
of Section 15 (1) of the Constitution of Zimbabwe and, therefore, un-

B constitutional. There are also the caseFEisher v Minister of Public
Safety and Immigration and others (1998)/3.R. 208 (PC.) from the
commonwealth of the Bahamédsncoln Anthony Guerra vCipriani
Baptiste and others (1996 AIC. 397 (PC.) From the High Court of the

C Republic of Trinidad and Tobago aNdel Riley and others. Attorney-
General of Jamaica (1988)C. 719 (RC.) from the Supreme Court of
Jamaica, all of which were initiated in separate proceedings before their
respective courts of first instance.

In the circumstance, it seems to me that the question of

D whether or not the execution of the appellant would infringe his
constitutional rights not to be subjected to torture or to inhuman
or degrading treatment pursuant to the provisions of Section 31 (1)
(a) of the Constitution is a matter for determination by the High

E Court in a separate action or proceeding instituted by the appellant
for that purpose. Such is the only court upon which Section 42 of
the Constitution confers original jurisdiction to entertain the mat-
ter in issue and it will be unconstitutional for this court to assume

g Jurisdiction and decide the question in the present appeal.

Learned Senior Advocate also launched a vehement attack on
the process of execution of the death sentence in Nigeria. He described
this process as sordid. He made reference to an article written by Pro-
fessor Christ Barnard in the Rand Daily Mail of June 12, 1978 and quoted
by the South African Constitutional Court in the caselbé Sate v
Makwanyane, (supra) in the following terms:-

"The man's spinal cord will rupture at the point where it enters
the skull, electrochemical discharges will send his limbs flailing in a

H grotesque dance, eyes and tongue will start from the facial apertures
under the assault of the rope and his bowels and bladder may simulta-
neously void themselves to soil the legs and drip on the floor ........
Learned counsel further referred to the observation of O'Regan, J., of
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the South African Constitutional Court where he commented on the above
description as follows:-

"This frank description of the execution process leaves little doubt
that it is one which is destructive of human dignity ....... "

The above may very well be the case. With profound respest to
learned counsel, however, | cannot see the relevance, in this appeal, of
whatever process that is employed in the execution of a condemned pris-
oner. Without doubt, the foreign decisions cited on the point would ap-
pear academic and truly interesting. However, in all those cases p%rtain-
ing to the death row phenomenon and/or the alleged barbarity or other-
wise of execution by hanging, it was not the constitutionality of the death
penalty as a form of punishment that was being challenged as in the
present appeal. The questions revolved around the undue delay in the
execution of the death sentence, the deplorable conditions under@vhich
the prisoners awaiting execution were confined which gave rise to inhu-
man and degrading treatment and the mode or manner of execution. These
issues do not directly arise for decision in this appeal.

Now, to conclude, there can be no doubt that the centrat
question before this court is whether or not the death penalty in
Nigerian should be abolished. Although the arguments against capital
punishment may be proper basis for legislative abolition of the death
penalty, the authority for any action abolishing the death penalty is
clearly not a matter for the law courts. Nor have | found myself
able to hold that this court is entitled to repeal or revoke laws 0s-
tensibly based upon notions of public policy or sanction simply be-
cause such law, for one reason or the other, are said to be unaccept-
able to a group of persons or a section of society. Such repeal or
revocation is within the exclusive jurisdiction of the Legislature
except, of course, such laws are attacked by due process of law on
grounds such as unconstitutionality, illegality or the like.

The conclusion | therefore reach is that there is nothing iflthe
Constitution of the Federal Republic of Nigeria, 1979 that renders the
death penalty under Section 319 (1) of the Criminal Code of Lagos State
unconstitutional. On the contrary, there are Sections of that Constitu-
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tion, such as Sections 30 (1), 213 (2) (d) and 220 (1) (e) which, in no
mistaken terms, recognize the death penalty. Most of the foreign cases
cited before us by learned counsel death with the death row phenom-
enon, mode of execution by hanging and the deplorable conditions under

g Which prisoners awaiting execution were confined. With these, we are
not concerned in this appeal. | therefore resolve the first part of issue 2
against the appellant. Section 319 (1) of the Criminal Code of Lagos
State, Cap. 31, Laws of Lagos State, 1973 is not inconsistent with Sec-
tion 31 (1) (a) of the 1979 Constitution and is not, therefore, null and
void.

The second part of issue 2 poses the question whether assuming
the said Section 319 (1) of the Criminal Code of Lagos State is null and
void, the affirmation of the death sentence passed on the appellant by the

D Court of Appeal was not consequently erroneous on point of law. In
view of the decision | have reached in respect of the first part of that
issue, the second part im®n-sequitur and does not now arise. It is
enough to state that having regard to the overwhelming evidence ten-

E dered against the appellant, accepted by the trial court and affirmed by
the Court of Appeal, the affirmation of the death sentence passed on the
appellant by the Court of Appeal cannot be faulted. | will now pass on to
the first issue.

The first issue for determination concerns the validity of the
appellant's plea before the trial court. The appellant's contention is that
his arraignment before the trial court was invalid and that the same was
not in compliance with the mandatory provisions of Section 215 of the
Criminal Procedure Law, Cap. 32, Laws of Lagos State of Nigeria, 1973

G and the constitutional protection contained in Section 33 (6) (a) of the
Constitution of the Federal Republic of Nigeria, 1979.

Section 215 of the Criminal Procedure Law, Cap. 32, Laws of
Lagos State provides as follows:-

H "The person to be trial upon any charge or information shall be
placed before the court unfettered unless the court shall see cause other-
wise to order, and the charge or information shall be read over and ex-
plained to him to the satisfaction of the court by the Registrar or other
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officer of the court and such person shall be called upon to plead in-
stantly thereto, unless where the person is entitled to service of a copy of
the information, he objects to the want of such service and the court
finds that he has not been duly served therewith".

There is also the provision of Section 33 (6) (a) of the 1979
Constitution which provides thus:-

"33 (b) Every person who is charged with a criminal offence
shall be entitled -

(a) to be informed promptly in the language that he underst%nds
and in detail of the nature of the offence".

A close study of Section 215 of the Criminal Procedure Law,
Cap. 32, Laws of Lagos State, 1973 clearly discloses, and this is
borne out by a long line of decided cases of this court, that for a
valid and proper arraignment of an accused person, the following®
three conditions must be satisfied namely:-

(i) The accused person must be placed before the court un-
fettered unless the court shall see cause otherwise to order;

(i) The charge or information shall be read over and exE
plained to him to the satisfaction of the court by the Registrar or
other officer of the court; and

(iif) The accused shall then be called upon to plead instantly
thereto (unless, of course, there exists any valid reason to do 051_-1—
erwise such as objection to want of service where the accused is
entitled by law to service of a copy of the information and that
court is satisfied that he has infact not been duly served there-
with).

The above provisions of Section 215 of the Criminal Proceq
dure Law are clearly mandatory and not directory and must, there-
fore, be strictly complied with as without a valid arraignment of an
accused person, no trial would have commenced and, no matter the
strength of the evidence, the trial and subsequent judgment will b&
null and void. The three requirements must co-exist. See gener-
ally Sunday Kajubo v. The Sate (1988) 1 N.WL.R. (part 73) 731 at
732,Eyorokoromo V. The Sate (1979) 6 - 9 S.C. 350dwin Josiah v
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The Sate (1985) 1 S.C. 406 at 4X8gbodo Ebem.vrhe Sate (1990) 7
N.W.L.R. (part 160) 13, Sanmubo.vThe Sate (1967) N.M.L.R. 314,
Akpiri Ewe v. The Sate (1992) 6 N.W..R. (part 246) 1440kon v The
State (1991) 8 N.W..R. (part 310) 424 etc.

B It is plain to me that the said mandatory requirements laid down
for a valid plea together with the provisions of Section 33 (6) (a) of the
1979 Constitution have been provided mainly to guarantee the fair trial of
an accused person and thus safeguard his interest at such a trial. | will
now examine the appellant's arraignment which is under attack in the
present proceedings.

The appellant was arraigned on the 6th day of March, 1984 be-
fore Omotosho, J., as she then was, as follows:-
"Accused person present. Arthur-Worrey for the State. Oyesiku

D for the accused
court - The accused shall be arraigned.

Arraignment - Charge is read and explained to the accused in English.
Plea - Not guilty".

E The question for determination is whether or not the appellant's arraign-
ment before the trial court as above reproduced was defective and null
and void or otherwise valid and in full compliance with the Law.

The submission of learned counsel for the appellant is that the
= conditions set out in the caseSiinday Kajubo vThe Sate (supra) and
Samuel Erekanure Yhe Sate (1993) 5 N.W..R. (Part 294) 385 which
are in line with the three requirements under Section 215 of the Criminal
Procedure Law which | have already set out were not satisfied.
In Samuel Erekanure. Whe Sate (supra), Olatawura, J.S.C.

G who delivered the leading judgment of this court noted, with approval,
the statutory conditions (and they are three) for a valid arraignment laid
down in theSunday Kajubo case. Said Olatawura, J.S.C:-

"These requirements (for a valid arraignment) although famil-

H iar, were not followed by the court. These requiremehish have been
spelt out inSunday Kajubo.vThe $ate (1988) 1 N.MLR. (pat 73) 721
at 731 and 737 are:

1. The accused must be present in court unfettered, unless there
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is a compelling reason to the contrary;

2. The charge must be read over to the accused in the language
that he understands;

3. The charge should be explained to the accused to the satisfac-
tion of the court; B

4. In the course of the explanation technical language must be
avoided;

5. After requirements 1-4 have been satisfied, the accused will
then be called upon to plead instantly to the chang@dibrds in brack-C
ets and underlings supplied for emphasis)

| think it ought to be noted that although the requirements set out
in the Samuel Erekanure case are five in number, a close study of these
conditions or requirements shows that the 2nd, 3rd and 4th thereof jointly
constitute the 2nd requirement in t8enday Kajubo case which prQ—
scribes that the charge shall be read over and explained to the accused to
the satisfaction of the court by the Registrar or other officer of the court.
I make this observation as there is hardly any difference between the
three requirements prescribed in $ienday Kajubo case and the five Bet
out in the cas&amuel Erekanure.

The argument of learned counsel for the appellant is that al-
though the 1st and 3rd requirements in $umday Kajubo case were
complied with by the learned trial Judge, it is his submission that the
second requirement was not met in that:-

(i) There was no evidence on record that the charge was ex-
plained to the appellant avoiding, as much as possible, the use of techni-
cal expressions;

(ii) The trial Judge merelgresumed and did not record that t(ﬁe
appellant understood the charge to the satisfaction of the court.

| have closely studied the record of proceedings in respect
of the arraignment of the appellant reproduced above and must
confess, with profound respect to the learned Senior Advocate, that
| find it extremely difficult to accept his attacks on the arraign-
ment of the appellant as well founded. In the first place, there is
abundant evidence on record that the appellant was present before
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the court on the date of his arraignment and that the charge or
information was read over and explained to him in the English Lan-
guage whereupon he pleaded not guilty thereto. The central issue
that seems to me of vital importance in the matter of a valid ar-

g raignment is that the charge or information shall be read over and
explained to an accused person, naturally in the language he un-
derstands, to the satisfaction of the court, before he may be re-
quired to enter his plea thereto. This was clearly complied with in
the present case.

The learned trial Judge was accused of "presuming” that the
appellant understood the English language hence the information was
explained to the said appellant in the English language before he entered
his plea of not guilty. Again, with respect to learned counsel, | cannot

D see how the issue of the court's alleged presumption that the appellant
understood the English language arises in this appeal. From the record of
proceedings, the appellant, from day one of his trial communicated with
the trial court in perfect English language. He made his reasonably long

E written and signed statements to the police at pages 26 and 27, and 28
and 29 of the record of proceedings in perfect English language. Simi-
larly, in the court proceedings of the 24th October, 1983, 17th Novem-
ber, 1983, 7th day of February, 1984 and the 6th day of March 1984 at

F bages 31, 32, 35 and 36 of the record of proceedings, there is clear
evidence that the appellant on all those occasions communicated with the
trial court in the English language. There is also the protracted evidence
of the appellant in his defence before the trial court on the 15th day of
April 1985. This evidence which covered several pages of the record of

G proceedings was also given by him in the English language. The learned
trial Judge who has always impressed me as meticulous in the manner
she kept her records clearly indicated at the beginning of the evidence of
the appellant thus:-

H "Defence:- The accused himself. Sworn on the Bible, States in
English. My name is Onuoha Kalu ......... "
| entertain no doubt that the appellant wrote, spoke and understood the
English language perfectly well, that the information was explained to
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him in the English language and that he entered his plea of "Not Guilty"
thereto in the English language.

| think | need to state that the decisions in $umday Kajubo
andSamuel Erekanure cases are easily distinguishable from the facts of
the present case. In those two cases, the record of proceedings gid not
indicate that the basic ingredient of a valid arraignment to the effect that
the charge or information was read over and explained to the accused
person was complied with. The situation in the present case is entirely
different and did not involve any violations of the principles laid dowe in
theSunday Kajubo an8amuel Erekanure casdsis my view that the
arraignment of the appellant before the trial court was entirely
valid and in accordance with the law.

| ought in this connection to draw attention to Section 150
(1) of the Evidence Act which provides thus:- b

"When any judicial or official act is shown to have been done
in a manner Subsantially regular, it is presumed that formal requi-
sites for its validity were complied with"(Underlining supplied for
emphasis) E
The arraignment of the appellant was both a judicial and an official
act. It was also carried out in a manner which was substantially
regular. In my view, the maxim Omnia praesumuntur rite esse
acta comes into play and becomes applicable in the matter of the
validity of the arraignment in issue. Accordingly issue 1 is hereby
resolved against the appellant.

In the final result, this appeal fails and it is hereby dismissed.
The conviction and sentence passed on the appellant by the CoGurt of
Appeal are hereby further affirmed.

UWAIS CJN
| have had the advantage of reading in draft the judgmentttead
by my learned brother Iguh, J.S.C | entirely agree with him.
However, | wish to add the following merely by way of empha-
sis, the facts of the case having been fully stated by my learned brother
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Iguh, JSC. The first of the two issues for determination challenges the
finding of the Court of Appeal (Uwaifo, Ayoola, JJ.C.A. as they were
then, and Pats-Acholonu, J.C.A.) that the appellant was properly arraigned
before the trial court (Omotoso, J. as she then was) in accordance with

g the provisions of Section 215 of the Criminal Procedure Law, Cap. 32 of
the Laws of Lagos State, 1973 and the decision of this Coidjirbo v
The Sate, (1988) 1 N.W.L.R. (Part 73) 721. In his submission, learned
counsel to the Appellant, Mr. Agbakoba, SAN also cited the case of
Erekanure ¥The Sate, (1993) 5 N.W.L.R. (part 294) 392, another deci-
sion of this Court which followed the decisionkajubo's case.

Now section 215 of the Criminal Procedure Law, Cap. 32 comes
under part 24 of the Law, which is headed "Recording of Plea". The
Section provides -

D "215. The person to be tried upon any charge or information
shall be placed before the court unfettered unless the court shall see cause
otherwise to order, and the charge or information shall be read over and
explained to him to the satisfaction of the court by the registrar or other

E officer of the court, and such person shall be called upon to plead in-
stantly thereto, unless where the person is entitled to service of a copy of
the information he objects to the want of such service and the court finds
that he has not been duly served therewith."

These provisisions were read in conjunction with those of sec-
tion 33 subsection (6) of the 1979 Constitution, which deals with the
fundamental right to fair hearing. It reads, as relevant, as follows:-

"(6) Every person who is charge with a criminal offence shall be
entitled -

(a) to be informed promptly in the language that he understands
and in detail of the nature of the offence;

(D) vt

H () e
(e) to have without payment the assistance of an interpreter if he
cannot understand the language used at the trial of the offence.”
It was found in bottKajubo's case anHrekanure's case that
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these provisions were not, in the circumstances of the two cases, satis-
fied.

In Kajubo's case the record of proceedings read thus:-

"Court: Registrar take the plea of the accused on the amended
charge. B

Accused: 1st Count: Pleads Not Guilty

2ns Count: Pleads Not Guilty"

In Erekanure's case the record of proceedings read:-

"M. |. Edokpayi, Senior Counsel for the State. J. E. Sharkarho
for the accused. He pleads not guilty to the law court (sic). Prosecution
opens its case."

While in the present case the record of proceedings shows the procedure
followed in the trial court to be as follows:-

"Accused person present Arthur-Worrey for the State. Oyéiku
for the accused.

COURT: The Accused shall be arraigned.

ARRAIGNMENTCharge is read and explained to the Accused
in English. E

PLEA: Not guilty."

It is quite clear from the foregoing that the procedure followed
in the present case cannot be said to be on all fours with that followed in
the cases dKajubo andErekanure (supra). However, learned cour'q_.sel
for the Appellant argued that there was no evidence on record to show
that the charge was explained to the Accused, avoiding as much as pos-
sible, the use of technical expressions and that the learned trial judge
merely presumed and did not record that the Accused understood the
charge to the satisfaction of the Court. The record shows that thg' Ap-
pellant spoke English, the language of the court was English, Appellant
was represented by Counsel throughout the trial and no complaint was
made to the learned trial judge that the charge was not explained. The
record of proceedings quoted above shows that the charge was I fact
read and explained to the Accused. If the Appellant were challenging the
accuracy of the record of proceedings, there is a special procedure for
doing so and the procedure has not been followed. Therefore, the con-
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tention of the Appellant that the charge was not explained is contrary to
what the record of proceedings indicates. It is as such untenable.

With regard to the learned trial judge failing to record that the
appellant understood the charge to her satisfaction and that she merely

g presumed he did, | think the test here is objective and not subjective. If
the learned trial judge was not satisfied that the Appellant understood the
charge she would have ordered that the charge be further explained to
him. The presumption of regularity will not accommodate the conjec-
ture made by learned counsel for the Appellant. The learned Attorney-
General of Lagos State was right when she made reference to the provi-
sions of Section 150 subsection (1) of the Evidence Act, Cap. 112 of the
Laws of the Federation, 1990 which accords the presumption of regular-
ity to a judicial act. The subsection provides -

D "150 (1) When any judicial or official act is shown to have been
done in a manner substantially regular, it is presumed that formal requi-
sites for its validity were complied with."

| now turn to the Appellant's second issue for determination,

E which is the constitutional issue that necessiated the invitation of learned
consel asamici curiae (friends of court). The question posed by the
second issue is whether section 319 subsection (1) of the Criminal Code
of Lagos State, Cap. 31 of the Laws of Lagos State 1973, is inconsistent

l:with Section 31 of the Constitution of the Federal Republic of Nigeria,

1979 and for that reason is null and void, contrary to the affirmation by

the Court of Appeal of the sentence of death passed on the Appellant by

the trial court.

Section 319 subsection (1) of the Criminal Code, simply pro-
vides:-

"319. (1) Subject to the provisions of this section any person
who commits the offence of murder shall be sentenced to death.”

While section 30 subsection (1) of the 1979 Constitution states:-

H "30 - (1) Every person has a right to life, and no one shall be
deprived intentionally of his life, save in execution of the sentence of a
court in respect of a criminal offence of which he has been found guilty
in Nigeria."

G
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In is clear that the proviso to section 30 subsection (1) of the
1979 Constitution which states - "save in execution of the sentence of a
court in respect of a criminal offence of which he has been found guilty
in Nigeria." - applies to the present case. The Appellant was tried and
convicted in Nigeria by a competent Nigerian court. He was chagged
with the criminal offence of murder. His contention is that not only is the
sentence passed on him inconsistent with section 30 subsection (1) of
the Constitution but is also inconsistent with the provisions of section 31
subsection (1) (a) which state -

"31 - (1) Every individual is entitled to respect for the dlgnlty of
his person, and accordingly -

(a) no person shall be subjected to torture or to inhuman or
degrading treatment;"

The question is: can the passing of a sentence of death recanised
by the Constitution in section 30 subsection (1) thereof be equated to
torture and degrading treatment? The contention of the Appellant is that a
sentence of death is degrading and inhuman and therefore it is inconsis-
tent with the provisions of Section 31 subsection (1) (a) of the Conbtitu-
tion. In his effort to substantiate the contention, learned counsel for the
Appellant cited a number of cases decided in other jurisdictions of the
world. Useful as those decisions might be as persuasive authorities, with
respect, | do not find them applicable to the present case. F

The position in Nigeria is very clear. Death sentence is a reality.
It is provided for by our criminal laws including section 319 subsection
(1) of the Criminal Code of Lagos State. Our Constitution also recognises
the death sentence - see in particular sections 31(1), 213 (1) (d) and 220
(1) (e) thereof. Therefore, the sentence of death in itself cannot be
degrading and inhuman as envisaged by Section 31 subsection (1) (a) of
the Constitution. The Constitution is not intended to approbate and rep-
robate. Were it to be so, we are to interprete it in such a manner that its
objects and purposes should not be defeaféafiu Rabiu v the Statd
(1980) N.S.C.C. 291.

The manner of carrying out the sentence of death could perhaps
invoke the provisions of section 31 (1) (a) of the Constitution, as it did in
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Zimbabwe in the case @atholic Commission for Justice and Peace,
Zimbabwe vA-G of Zimbabwe & Ors. (1993) (4) S.A. 239 (Z.S.C)),
but it must be cautioned here that in this case we are not concerned with
the manner of carrying out the sentence of death (which is by hanging)

g but the sentence itself. In other words, anything else beyond the passing
of the sentence is not the subject of this appeal.

On the whole | see no merit in this appeal and | too hereby
dismiss itin toto and affirm the decision of the Court of Appeal.

Finally, I wish to put on record our profound gratituted to all
learned counsel that appeared in this case and in particulamile
curiae who willingly accepted our invitations for them to appear in the
case as friends of court. Not only that, they filed erudite briefs of argu-
ment and in addition appeared in court at their own expense either in

D person or through their juniors to expatiate the points in their briefs of
argument. We found their submissions very helpful in assisting us to
unravel the intricacies of this appeal. We could not have asked for more.

BELGORE JSC

Section 215 Criminal Procedure Law (Cap 32, Laws of Lagos
State) States.

"The person to be tried upon any charge or information should
be placed before the court unfettered unless the court shall see cause
otherwise to order, and the charge or information shall be read over and
explained to him to the satisfaction of the court by the registrar or other
officer of the court, and such person shall be called upon to plead in-

G stantly thereto, unless where the person is entitled to service of a copy of
the information he objects to the want of such service and the court finds
that he not been duly served therewith".

By the foreging section the person accused must be present in

H court and the charge must be read to him to explained to him by the
Court registrar or any other officer of court. The charge so read and
explained must be understood by the accused person to the satisfaction
of the court. This presupposes that the charge is thus read and explained
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to the accused in the language he understands so that he is fully aware of
the case against him. It is after this that he is asked to plead. The record
of court therefore must show that the accused is in court and the charge
is read and explained to him before he pleads to that charge. Once thses
conditions are ware contions are satfsfied the arraignment canngt be
vitated. The trial that follows the plea is not vitiated once it isshown that
the charge read and explained is that one the accused has pleaded to. The
reading and explaining of the charge are crucial matters on the face of the
record. Itis then presumed he understands the case he is facing in court
even though the record does not say that he "understands or seems" to
understand the charge. What will indicate that he understands the charge
read and explained to him will be discerned from the totality of the fol-
lowing proceedingskKajubo v he Sate (1988) NWLR (pt.73) 721 and
Erekanure vThe Sate (1993) NWLR (pt.294) 392 are cases not orPall
fours with this case. In Kajubo's case there was nothing on the face of
the record that the charge was read much less explained to the accused.
In the instant case the record clearly indicates the charge was read and
explained to the accused and his plea was taken. The test requiged in
cases like these, on the rationale of whether the accused understood the
charge read and explained to him, is the objective test of what can rea-
sonably be inferred after the charge was read and explained before the
plea was taken. Certainly the accused pleaded to what he unde[:stood.
Where a charge was amended, it must be read and explained to the ac-
cused so that the court is satisfied he understands the charge before his
plea is taken. Once the charge is read and explained it is to be presumed
that the accused understood the same before he pleaded. "Understand-
ing" is the state of the mind of the accused which he only knows Witﬁ the
court merely presuming he understood after explaining the charge read
to him. This case has satisfied all the requirements of S. 215 of Criminal
Procedure Law (supra)

The second issue raised is that of whether death sentehte is
against the constitution. The Criminal Code Law of Lagos State in S.319
thereof provides.

"319 (1) subject to the provisions of this section any person who
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commits the offence of murder shall be sentenced to death"

This is just one aspect in criminal law of this country that death
is prescribed. Death sentence is also prescribed for levying war against
the state (S.37) (1) (supra) or conspiring to levy war against the state

B (S.37)(2), instigating any foreigner by force of arms, to invade Nigeria
(5.38) (supra). The issue of death sentence is predicated on the possible
failure of the first issue based on procedural failure. Thus if this court
finds that the appellant was properly arraigned and tried in the trial court,
was he constitutionally sentenced? Put in another way: Having found
the appellant guilty of murder, was the death justified under the constitu-
tion? Then | ask myself; Apart from taking the life of the convict is it the
procedure of carrying out the sentence that offends the constitution or
pronouncement of death sentence by itself? Or is it the complaint about

D the anxiety of the convict in waiting for the execution that is complained
against?

The constitution of the Federal Republic of Nigeria provides:-

"30(1) Every person has a right to life and no one shall be

E deprived intentionally of his life save in execution of the sentence of a
court in respect of a criminal offence of which he has been found guilty
in Nigeria."

Therefore it is clear that much as the victim of a murderous

= assult was entitled to life, so also is the murderer liable to death for his
deed. The constitution recognises death sentence and that manifests in
the provision "save in execution of the sentence of a court” in S. 30(1)
(supra). The sentence of death is fully recognised and approved by the
constitution and this could be found in the provisions of sections 213(2)

G (d) 220(1) (e) . Nigeria is not peculiar in its constitution and provisions
of death sentence therein and in other statutes. Not up to ten per cent of
the sovereign nations of the world abolished death sentence. Abolition of
death sentence is not an indication of civilisation, rather in some cases it

His based on historical circumstances of some countries. At any rate in
this country, due to our constitution, it is not the function of courts of
law to abolish the sentence of death, the responsibility is on the legislative
body.
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The fact that the same Constitution provides:

"31 (1) Every individual is entitled to respect for the dignity of
his person, and accordingly -

(a) no person shall be subjected to any form of torture or to
inhuman or degrading treatment” B
does not mean a violation of the Constitution follows a death sentence
passed lawfully by a court of competent jurisdiction. In the instant case
before us nobody has alluded to any treatment that amounts to "torture or
inhuman or degrading treatment”. Certainly when a person is sentgnced
to death the question of bail for him pending execution is unknown; he
must be kept in custody for the final day. At any rate, if after death
sentence has been passed and the accused is in prison custody if any-
thing arises outside the normal custody that amounts to "torture or inhu-
man or degrading treatment" that will be a cause of action under Fiinda-
mental Rights but no militating against the sentence of death. In such a
case the death sentence stands, but a new cause of action has arisen an
can be separately enforced and remedied. "inhuman and degrading treat-
ment" outside the inevitable confinement in death row will not maketlle-
gal the death sentence; rather it only gives ground for an enforceable
right under the Constitution. In that case the venue is not this Court but
the High Court. See s. 42(1) and (2) of the Constitution, chapter iv.
(Ogqugu vs. The State (1994) 9 NWLR (pt. 366Effiom vs. The State-
(1995) 1 NWLR (pt. 373) 507. The forum for original jurisdiction on
Fundamental Rights proceedings is not in this Court but in the High Court.

For the foregoing reasons and fuller reasons in the judgment of
Iguh, JSC I find no substance in this appeal and | dismiss it. | affirm the
decision of the Court of Appeal which upheld the verdict of the (t?ﬁal
Court.

WALI JSC H
| have read before now the lead judgment of my learned brother
Iguh, JSC with which | entirely agree. | wish however to comment by
way of emphasis on -
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1. Unconstitutionality of death sentence imposed on the appel-
lants; and

2. Impropriety of the arraignment of the appellant before the trial
court in the alleged contravention of section 215 of the Criminal Proce-

g dure Law Cap. 32, Laws of Lagos State.

I shall begin with the question of the allegation of improper ar-
raignment.

The facts of this case have been satisfactory stated in the lead
judgment of my learned brother Iguh, JSC and requires no further reca-
pitulation by me in this concurring judgment. It was the argument by
Mr. Agbakoba SAN, learned counsel for the appellant that the account of
the appellant's arraignment clearly shows that section 215 of the Criminal
Procedure Law of Lagos State [cap 32] has not been complied with, as

D the learned trial Judge never asked the appellant if he had understood the
charge, and as a result he was not tried in accordance with the statutory
provision of section 33(6) (a) of the 1979 Constitution. He urged the
court to hold that the trial is null and void and to over-rule the consequen-

gtial order of retrial made by it iBunday Kajubo . The State (1988) 1
NWLR (pt. 73) 721.

For a valid arraignment, the following three preconditions as
stipulated in section 255 of the Criminal Procedure Law must be satisfied

1. The accused person must be accused before the court unfet-
tered unless the court shall see cause otherwise to order;
2. The charge or information shall be read over and explained to
him to the satisfaction of the court by the Registrar or other officer of the
G court; and
3. The accused shall then be called upon to plead instantly thereto
(unless, of course, there exists any valid reason to do otherwise such as
objection to want of service where the accused is entitled by law to
H service of a copy of the information and the court is satisfied that he has
infact not been duly served therewith).
The record of the trial court shows as follows:-
"Accused person present. Arthur Worrey for the State. Oyesiku
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for the Accused.

Court - The accused shall be arraigned.

Arraignment - Charge is read and explained to the accused in
English.

Plea: Not guilty." B

Learned counsel made heavy weather as regards five conditions
set out inSamuel Erekanure ¥Yhe Sate (1993) 5 NWLR (pt. 294) 385
as a pre-condition to a valid arraignment as opposed to the 3 conditions
stated inKajubo v The Sate (supra).

The five conditons in Erekanure's case are to my understandlng
the same as the 3 conditons in Kajubo's case.

It is evident from the record of proceddings in this case that the
appellant understands English language. He made his extra-judicial state-
ment in English and also testified in his own defence in English langBage.

It is clear from the record of proceedings quoted supra that the
appellant was brought before the learned trial judge and the charge was
therefore read and explained to him in English language. It was after that
the appellant was asked to plead and he pleaded not guilty to the gharge.
This was recorded by the learned trial judge. It is intrinsic from what
transpired that the learned trial judge was satified that the appellant un-
derstood the charge to whih he pleaded not guilty. It would be wrong to
assume otherwise as that would amount to challenging the accuragy and
genuiness of the trial court's record of proceedings, the proof of which
would then have rested on the appellant.

In my view, it is not necessary, in order to meet the require-
ments of section 215 of the Criminal Procedure Law of Lagos State that
the presiding judge must put down in writing words to the effect th& he
is satisfied the accused understand the charge to his satisfaction. It is
sufficient if the arraignment is as recorded in this case where there is
substantial compliance with procedural provision supra.

On issue 2 the appellant's compliant is not so much againkt the
constitutionality of the death senterpgmr se but against the constitution-
ality of the mode of its execution. Section 319 (1) of the Criminal Code
of Lagos State is neither inconsistent with section 31(1) of the 1979
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Constitution nor does it contradict the provision of the said section. Even
the U.S. Supreme Court had pronounced in several of its decisions that
the death penalty is not unconstitutional in that country. See for example
Gregg v Geogia 428 U.S. 153 96 SC CT 1976 US dnbTRICT
B ATTORNEY for the Sufolk District v. Jame$Vatson (1980) 381 MASS.
In similar tone, the Supreme Court of India heldSingh v Sate of
Punjab (1983) (2) SCR 583 that death penalty and its mode of execution
by hanging are not unconstitutional. Also the Supreme Court of Zimba-
C bwe took a similar decision Datholic Commission for Justice and Peace
in Zimbabwe vAttorney-General Zimbabwe (1993) (4) SA 239 where it
was held that -
"And the constitutionality of the death sentepeese as well as
the mode of its execution by hanging are also not suscrptible of attack.”
Section 30(1) of the 1979 makes a qualified provision to life
whereas Section 31(1) of the same Constitution deals with "Right to
Dignity of human person." These are two distinct rights created by the
same Constitution. The appellant's complaint is against the Constitution-
Eality of death penalty and not against the manner the death penalty is
executed as stipulated in section 367 (1) (2) of the Criminal Code of
Lagos State. This much was conceded to by learned Senior Adovate for
the appellant.
= The crucial question to be answered having regard to both local
decisions and those from other foreign juridfictions is whether the right
to life as prescribed in section 30(1) of the 1979 Constitution is qualified
or unqualified. The section provides thus -

"Every person has a right to life, and no one shall be deprived
intentionally of his life, save in execution of the sentence of a court in
respect of a Criminal offence of which he has been found guilty in Nige-
ria."

The provision above clearly shows that the right to life in Nigeria is quali-
Hfied as such right has been subjected to

"execution of the sentence of a court in respect of a Criminal
Offence of which he has been found guilty in Nigeria."

The purport of section 30(1) supra is that death penalty is constitution-

D
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ally recognised in the way and manner prescribed by law.

It is not the function of the court to apply the canon of interpre-
tation to invalidate a valid and legal legislation for the only reason that
such a legislation is not in line with its social thinking or is not liked by a
fractional section of the Nigerian people. B

Both Issues 1 and 2 are resolved against the appellant. The
appeal is accordingly dismissed.

| have to put on record this court's profound thanks and grati-
tude for the well researched and articulated briefs filed by Mr. Agbaéoba
SAN on behalf of the appellant, Mrs. Folami the learned Attorney-Gen-
eral of Lagos State for the Respondent, aND m. i. n. Duru, Federal D.
P.P., C. O. Akpamgbo SAN, Dr. I. A. Okafor SAN, Chief F. O. Akinrele,
SAN and A. B. Mahmoud as Amici Curiae. They have proved them-
selves true and worthy friends of this court. D

KUTIGIJSC

The Appellant was at the Lagos High Court charged and Egon-
victed of the offence of murder contrary to section 319(1) of the Crimi-
nal Code.

The case of the prosecution was that on or about the 24th day of
August 1981, one Agbai Ezikpe was allegedly stabbed to death l?y the
appellant using a broken bottle. The prosecution called six witnesses,
two of whom (P.W S 1 & 5) were eye witnesses.

The Appellant who denied the charge gave evidence in his own
defence. His defence was one of total denieal of the charge.

The learned trial judge reviewed the evidence. She believed the
prosecution withnesses and rejected the evidence of the appellant. She
also considered the defence of provocation which she found did not avail
the appellant. He was found guilty as charged and sentenced to death.

Dissatisfied with the judgment of the trial Court, the Appelldnt
appealed to the Court of Appeal holden at Lagos. Issues touching on
provocation, Police Investigation, Medical Report, statement of the ap-
pellant to the Police and arraignment of the appellant in the High Court
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were raised before the Court of Appeal. In a unanimous judgment the
Court of Appeal held that the trial of the Appellant was proper and the
appeal was dismissed.

Aggrieved by the decision of the Court of Appeal, the Appellant

g has further appealed to this Court. The parties filed and exchanged briefs

of argument. In addition because of the constitutional importance of one

of the issues to be resolved, the court invited a number of counsel to
participate as friends of the court (amici curiae). They are -

1. The Director of Public Prosecution of the Federation;

2. Mr. C. O. Akpamgbo, SAN;

3. Dr. llochi A. Okafor, SAN;

4. Mr. Ademola Akinrele;

5. Mr. A. B. Mahmoud.

D They all filed their respective briefs in response to the invitation.
The Court expresses its gratitute to Counsel for the industry, research
and resourcefulness.

Mr. Olisa Agbakoba, SAN., learned counsel for the Appellant

E has in his brief submitted the following issues for consideration -

"1. Was the Court of Appeal right in holding that the Appellant
was properly arraigned in accordance with the rul&kihdUBO'S case,
and if not should the appellant betried ordischaged andacquitted?

2. Whether section 319 (1) of tGeiminal Code is not inconsis-
tent withSection 31(1) (a) of the Constitution of the Federal Republic of
Nigeria and therfore null and void and if so whether the affirmation of
death sentence by the Court of Appeal is correct."

Issue (1).

G It was contended that the arraignment of the Appellant in the
High Court did not meet the mandatory requirementSeaaftion 215 of
the Criminal Procedure Act, Cap. 32 Laws of Lagos State of Nigeria, as
well as the Constitutional protection containedegtion 33 (6) (a) of the

H 1979 Constitution (as amended). Th&RIUBOVSTHE STATE (1988)
NWLR (PT. 73) 721 anEREKANUREVS THE STATE (1993)5 NWLR
(pt. 294) 392, this Court had set out the conditions of proper arraignment
thus -

C
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"(a) The accused must lpeesent in Court.

(b) The charge or information should be firsad over to the
accused in the language he understands.

(c) The charge should Explained to the accused avoiding as
much as possible the use of technical expressions. B

(d) The trial judge shouldatisfy himself that the explanation of
the offence charged was adequate and that the accused understands what
he is standing trial for."

Reference was then made to page 36 of the record which s@wed
the manner of arraignment in this case as follows:-

Accused person present.

Arthur-Worrey for the State.

Court: The accused shall be arraigned

Arraignment: Charge is read anekplained to the accused
English.

Plea: Not guilty."

It was therefore submitted that only conditions (a) and (b) of
KAJUBO above, were followed and that conditions (c) and (d) wer&not
complied with. That the High Court presumed that the Appellant spoke
English without verifying this from the Appellant before reading the charge
and before his plea was taken. In addition, it was not recorded by the
Court that the Appellant understood the charge to the satisfaction gf the
court itself. The issue should therefore be resolved in Appellant's favour.

Mrs. Folami, Hon. Attorney-General of Lagos State for the Re-
spondent, submitted that the arraignment met the standard set by the
interpretation of the law set out above and that there is nothing on record
to indicate that the trial court was not satisfied that the charge haaGDeen
properly explined to the Appellant. She further submitted that the provi-
sions of section 215 of the Criminal Procedure Act are designed to en-
sure that an accused person understands and appreciates the nature o
the allegation made against him. And that it is enough if there is suffidient
evidence on the record showing or from which it can be inferred that the
charge was read and explained to the accused in the language he under-
stood. A number of cases were cited includBEDIRAN VS THE
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REPUBLIC (1967) NWLR 122EFFIOM VS THE STATE (1995) 1
NWLR (pt. 373) 5070GBA VS THE STATE (1992) NWLR (pt. 122)
164.

It was further submitted that the positionkKhJUBO VS THE
B STATE (supra) is clearly different from the position here. That in the
former there was nothing to show that the charges were read to the
accused by the Registrar as directed by the trial judge, much less to talk
of explaining the same to him in a language he understood. That the
same cannot be said of the record in the instant appeal which clearly
shows that the charge was read and explained to the Appellant in English
language which he understood before he pleaded to the charge. She
referred to section 150 (1) of the Evidence Act and said that all the pre-
requisistes for the validity of proceedings as they relate to the procedure
D for the taking of a plea are in place and the mere omission by the trial
judge to state that she was satisfied that the accused person understood
the charge as interpreted to him in English before he pleaded to it thereto,
cannot derogate from the validity of the entire prosceedings. The ar-
Eraignment of the appellant herein was properly done and the require-
ments of the law fulfilled. The court was urged to dismiss the issue.
Mr. Duru learned Director of Public Prosecutions of the Federa-
tion as a friend of court, said the record shows that the charge was read
g and explained to the Appellant in English because he understood English
as he gave his evidence in Court in English. It was submitted that the
fact that the charge was read and explained to the accused in English and
he perfectly understood same before giving his plea, is evidence that the
court carried out the verification. He said failure to record the verifica-
tion occasioned no miscarriage of justice and neither was it prejudicial to
the accused. It was further submitted that the test as to whether or not
the court was satisfied that the accused understood the charge to its
satisfaction is subjective and the court needed not to record its satisfac-
Htion. That the fact that the trial went on to conclusion is evidence of
court's satisfaction that the appellant understood the charge. He said in
KAJUBOVS.THE STATE (supra) it was not recorded that the amended
charge was read and explained to the accused before his plea was taken
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which was held to amount to non-compliance with the mandatory provi-
sions of section 215 which rendered the trial a nullity. The situation here
is different. We were urged to uphold the judgment of the Court of
Appeal on the issue.

Mr. Mahmoud who also addressed the court as a friend gf the
court, was also clearly of the view that the situation in the prsent appeal
is quite different from the situationsiiAJUBO andEREKANURE cases,
as it did not involve the violations that were clearly present in the former
cases. He said we should hold that the Court of Appeal was ri%ﬂ in
holding that the appellant was properly arraigned.

On the other hand both Mr. Akpamgbo, SAN and Mr. Ademola
Akinrele also as friends of court contended that the record shows that
there was no full compliance with section 215 of the Criminal Procedure
Law as settled iKAJUBO VS. THE STATE (supra) anEREKANURE D
VS.THE STATE (supra). The trial is therefore a nullity.

Dr. Okafor, SAN, another friend of court preferred not to ad-
dress us on this first issue.

| think I am in complete agreement with the submissions ofthe
learned Attorney-General of Lagos State for the Respondent, the Direc-
tor of Public Prosecution of the Federation and Mr. Mahmoud above that
the Appellant herein was properly and validly arraigned before the trial
High Court. INKAJUBO VS. THE STATE (supra), the record reads:—F

"Court: Registrar, take the plea of the accused to the amended
charge.

Accused: 1st Count: Pleads not guilty

2nd Count: Pleads not guilty."

This record does not show that the Registrar in fact rea% or
explained the charge to the accused nor in what language this was done.
No inference could therefore have been drawn that the court was satis-
fied that the accused understood what was going on, nor could the record
be protected by the application of the principle of presumption of tdgu-

larity.

The following passage from page 36 of the record shows how
the plea of the appellant was taken in this case -
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"Court: The accused shall be arraigned.

Arraignment: Charge is read and explained to the accused in
English.

Plea: Not guilty."

B | endorse the view that the question of taeplanation being to
the satisfaction of the Court." is to be construed objectively. There is
nothing on record to show that the learned trial judge was not satisfied
that the Appellant understood the charge before he proceeded with the
trial. And applying the provisions of section 149 (1) of the Evidence Act
which provide that -

"149 (1) When any judicial or official act is shown to have been
done in a manner substantially regular, it is presumed that formal requi-
sites for its validity were complied with."

D to page 36 above, all the pre-requisiites for the validity of the procedure
for taking of a plea were in place and the omission by the trial judge to
state that he was satisfied that the Appellant understood the charge can-
not derogate from the validity of that exercise. To me, there was suffi-

E cient compliance with the resquirements of section 215 of the Criminal
Procedure Law and of the conditions laid dowiKiRJUBO VS. THE
STATE (supra). The Court of Appeal was therefore right in holding that
the Appellant was properly arraigned before the trial High Court. Having

= agreed that the Appellant was properly arraigned, the question of whether
or not he ought to be retried does not arise for consideration. Issue (1)
therefore fails completely.

Issue (2)

Undoubtedly, this is to do with the constitutionality of the death

Gpenalty in Nigeria. | am of the view that the issue is largely academic
having regard to the fact that the 1979 Constitution which is the grund-
norm expressly recognises or endorses death sentence in this country .
The relevant sections of the Constitution read thus -

H 30 (1) Every person has a right to life, and no one shall be
deprived intentionally of his lifesave in execution of the sentence of a
coutt in respect of a criminal offence of which he has been found guilty

in Nigeria."
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"213 (2) An appeal shall lie from decisions of the Court of Appeal to the
Supreme Court as oight in the following cases -

(d) decisions in any cirminal proceedings in whasty person
has been sentenced to death by the Court of Appeal or in which the Court
of Appeal has affirmed sentence of death imposed by any other cogyt.”
"220(1) An appeal shall be from decisions of a High Court to the Court
of Appeal as ofight in the following cases -

(e) decisions in criminal proceedings in which the High Court
has imposed gentence of death.”

While section 31(1) (a) of the 1979 Constitution reads as foI-

lows -

"31(1) Every individual is entitled to respect for the dignity of
his person, and accordingly -

(a) no person shall be subjected to any forntoofure or to D
inhuman ordegrading teatment."

It is clear from the above provisions that depéimalty per se
which is prescribed by section 319 (1) of the Criminal Code cannot un-
der any circumstance amountttoture orinhuman ordegrading treate
ment which is what is prohibited under section 31(1) (a) of the Constitu-
tion. What may amount to torture or inhuman or degrading treatment
will be the method or procedure or manner or way in which a con-
demned prisoner is kept or executed as demonstrated by the foreig& cases
relied upon by learned counsel for the Appellant. It is regretable that
there is no iota of evidence before us about the way or manner in which
the Appellant is being or was treated by prison authorities. | believe the
omission has fatal consequences which the case must suffer.

It is pertinent to state here thgdction 319 (1) of the crimind&f
Code above, under which the Appellant was tried and convicted only
provided for the deatpenalty for the offence charged and not gba-
tence. Penalty in this case is not synonymous with sentence and the two
must not be confused as counsel for the appellant appeared to havé done
here. The Death or Capital sentence is prescribed under section 367(1)
& (2) of the Criminal Procedure Law. The section reads -

"367 (1) The punishment of death is inflicted by hanging the
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offender by neck till he be dead.
(2) Sentence of death shall be pronounced in the following form

"The sentence of the court upon you is that you be hanged by the
g neck until you be dead and may the Lord have mercy on your soul.”

Because we were not addressed on, nor any reference made to,

section 367(1) & (2) of the Criminal Procedure Law above, | will say
nothing more on it.

It is also pertinent to mention that the two sections 30(1) &

31(1) (a) of the 1979 Constitution heavily relied upon by the counsel for
the Appellant all fall under Chapter IV - Fundamental Rights - Provisions,
wherein it is provided under section 42(1) & (2) (ibid) that only a High
Court has original jurisdiction where any of the provisions of Chapter IV

D has been, is being or likely to be contravened as contended in this case.
This court clearly therefore has weoiginal jurisdiction in the matters
alleged (see for examp@GUGUVS. THE STATE (1994) 9 NWLR (Pt.
366) 1 EFFIOMVS.THE STATE (1995) 1 NWLR (pt. 373) 50TUKUR

EVS. GONGOLASTATE (1989) 4 NWLR (pt. 117) 517. This court is
bound by its own decisions and we have not been requested to depart
from any of the above authorities. Issue (2) must therefore fail.

It is also noteworthy that all the learned counsel, amici curiae, as
l:weII as the Attorney-General of Lagos State who appeared for the Re-
spondent answered issue (2) above simply and clearlgabtibn 319(1)
of the Criminal Law of Lagos State above isimgbnsistent witfsection
31(1) of thel979 Constitution. | agree with them entirely.

It is for the above reasons and others contained in the lead judg-
ment of my learned brother Iguh JSC, which | read before now, that |
also dismiss the appeal.

G

H OGUNDARE JSC
The Appellant herein was convicted of murder by the High Court
of Lagos State and was sentenced to death by hanging. He appealed
unsuccessfully to the Court of Appeal and has now further appealed to
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this Court upon four Grounds of appeal contained in his amended notice
of appeal dated 16th October 1997 and was filed with leave of this Court.
In the Appellant's brief, however, Olisa Agbakoba Esqgr. SAN, learned
leading counsel for the Appellant formulated two questions for determi-
nation in this appeal. They are: B

"1. Was the Court of Appeal right in holding that the Appellant
was properly arraigned in accordance with the rul&ejubo's case and
if not should the Appellant be retried or discharged and acquitted.

2. Whether Section 319(1) of the Criminal Code is (not) ine)n-
sistent with Section 31(1) (a) of the Constitution of Federal Republic of
Nigeria and therefore null and void and if so whether the affirmation of
death sentence by the Court of Appeal was correct.”

He has thereby abandoned the grounds of appeal challenging flndlngs of
fact made by the learned trial Judge.

The Respondent, on the other hand, formulated three questions
in the Respondent's brief. These are:

"1. Whether the appellant was properly arraigned before the trial
court. E

2. Whether the Supreme Court has original jurisdiction to enter-
tain an enquiry into the constitutionality of the death sentence as pro-
vided in section 319 (1) of the Criminal Code.

3. What is the proper interpretation of the provisions of segtion
319 (1) of the Criminal Code?"

As questions 2 and 3 are subsumed in Appellant's Question 2, 1 shall
adopt, for the determination of this appeal, the question formulated by
the Appellant which amend by the deletion of "not" in line 2 thereof
QUESTION (1)

The Appellant was arraigned on 6th March 1984 on a charge of
murder. The record for the day reads, in part;

THE STATE COMPLAINANT

AND H

ONUOHA KALU ACCUSED
Accused person present. Arthur-Worrey for the State. Oyesiku for the
Accused.
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COURT: The Accused shall be arraigned

ARRAIGNMENTCharge is read and explained to the Accused in En-
glish.

PLEA: Not guilty."

B It is the submission of learned leading counsel for the Appellant in his
brief of argument that the arraignment of the Appellant did not meet the
mandatory requirements of section 215 of the Criminal Procedure Law,
Cap 32 Laws of Lagos 197 State as well as section 33(6) of the Consti-

Ctution of the Federal Republic of Nigeria, 1979 (hereinafter is referred to
as the Constitution). It is argued that the requirements of a proper ar-
raignment as laid down iBunday Kajubo vThe Sate (1988) 1 NWLR
721 at 731 & 737 anBrekanure vThe Sate (1993) 4 NWLR 385, 393
were not complied with. We are urged to declare the trial a nullity and,

D applyingAbodunde vThe Queen 4 FSC 70, not to order a retrial but to
discharge the Appellant.

For the Respondent, it is submitted in the Respondent's brief
that the arraignment of the Appellant met the standard set by the interpre-

E tation of the provisions of the law. Reliance is place@gediran vThe
Republic (1967) NMLR 122Alake v. The Sate (1991) 7 NWLR 567 and
section 150(1) of the Evidence Act, Cap. 112.

The learned Attorney-General of the Federation, who filed a brief,

g asamicu curiae, submitted in that brief that there was compliance with
section 215 and that the failure to record the verification that the Appel-
lant understood the charge against him occasioned no miscarriage of
justice nor was that failure prejudicial to him. That there was compliance
with section 215 is the view also held by Mr. mahmoud, leaangdus
curiae.

Chief F. O. Akinrele, SAN and Mr. Akpamgbo SAN who also
filed briefs asamici curiae, are of contrary view. They argued in their
respective briefs that there is merit in the argument of Appellant's coun-

H sel that there was non-compliance with section 215 and that the arraign-
ment of the Appellent being bad in law, his trial was a nullity.

Section 215 of the Criminal Procedure Law of Lagos State pro-

vides:
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"215. The person to be tried upon any charge or information
shall be placed before the court unfettered unless the court shall see cause
otherwise to order, and the charge or information shall be read over and
explained to him to the satisfaction of the court by the registrar or other
officer of the court, and such person shall be called upon to pleag in-
stantly thereto, unless where the person is entitled to service of a copy of
the information he objects to the want of such service and the court finds
that he has not been dully served therewith."

Section 33(6) (a) of the Constitution also provides: c

"33(6) Every person who is charged with a Criminal offence
shall be entitled -

(a) to be informed promptly in the language that he understands
and in detail of the nature of the offence;"

In Oyediran vThe Republic (supra) this court held that D

"The arraignment of an accused person consists of charging the
accused or reading the charge to him and taking his plea thereon."

In Kajubo v The Sate (supra) Wali, JSC delivering the lead judgment of
this court laid down the requirements of a proper arraignment. He fid at
page 731:

For: a valid and proper arraignment of an accused person, the
following conditions are contained in the section mentioned (supra), must
be satisfied: F

"1. He shall be placed before the court unfettered unless the
court shall see cause to otherwise order;

2. The charge or Information shall be read over and explained
to him to the satisfaction of the court by the registrar or other officer of
the court; and G

3. He shall then be called upon to plead instantly thereto (unless
there are valid reasons to do otherwise as provided in section 100 of the
Criminal Procedure Law).

Failure to comply with any of these conditions will render ithe
whole trial a nullity. SeeEyorokoromo vThe Sate (1979) 6 -9 SC. 3"
Oputa, JSC in his own contribution at page 737 reiterated the require-
ments when he said:
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T for there to be a proper arriagnment:-

(i) The accused person shall be present in Court.

(i) The charge or information shall be read over to him in a
language he understands.

B (i) The charge or information after being read over in such
language should then be explained to him avoiding as much as possible
the use of technical expressions. This explanation should acquaint the
accused with the essential ingredients of the offence charged and with the
factual situation resulting in and giving rise to the offence charged.

(iv) To make assurance doubly sure the trial judge should also
satisfy himself that the explanation of the offfence charged was ad-
equate and that the accused understands what he is standing trial for.

It is good practice for trial courts to specifically record that "the charge

D was read and fully explained to the accused to the satisfaction of the
court " before then recording his plea thereto."

In Erekanue v The $ate (supra) Olatawura JSC emphasised at page
393 of the report that

E "The five requirements must be satisfied.They are mandatory."

I think it is carrying the law to absurdity to suggest that the trial Judge
must record that he was satisfied of the explanation of the charge to the
accused. The arraignmentdAJUBO'S case (supra) wasx facie, not

= in complaince with section 215. It is not surprising, therefore, that the
trial therein was declared a nullity. It is on record in this case that after
the explanation of the charge to the Appellant, he pleaded to it. Surely, if
the Judge was not satisfied he would not proceed to take the plea of the
Appellant. By his taking the plea, therefore, it must be presumed that he
was satisfied that the charge was properly explained to the Appellant and
the latter understood same. After all the maxim@snnia praesumuntur
rite et solenniter esse acta. That is to say: All acts are presumed to have
been done rightly and regularly. Drerby v Bury Imp Commors L.R. 4

HEx 222 at p. 226 it was held that in the absence of proof to the contrary,
credit should be given to public officers who have agpeuia facie,
within the limits of their authority, for having done so with honesty and
discretion.




Kalu v. The State (1998) 12 KLR Ogqundare J%815

The maxim apart, there is section 150(1) of the Evidence Act
which provides:

"150 (1) When any judicial or official act is shown to have been
done in a manner substantially regular, it is presumed that formal requi-
sites for its validity were complied with." B

This presumption of regularity avails in this case.

The provisions of section 215 and section 33(6) (a) of the Con-
stitution are designed to ensure that an accused person not only under-
stands but equally appreciates the nature of the charge against him before
his plea thereto is taken. Sé&dfiom v. The Sate (supra). | am satisfied
that there is in this case substantial complaince with the above provisions
and | hold that the arraignment of the Appellant was valid. With this
conclusion, the issue of whether or not a retrial should he ordered does
not arise. | resolve Question (1) against the Appellant. D
QUESTION (2):

This question ralates to the constitutionality of the death penalty.
Once again, as | shall show later in this judgment, Mr. Agbakoba has
sought to use the opportunity of an appeal against conviction for mgrder
to have this court declare the death penalty unconstitutional. He has
argued strenously both in his brief, reply brief and oral arguments that
the death penalty was inconsistent with section 31(1) (a) of the constitu-
tion. He concedes it, though, that section 30(1) of the said constiP_ation
which preserves the right to life is qualified. The main thrust of his
argument is that the death penalty is cruel, inhuman and degrading and
therefore, violates the right given in section 31(1) (a) of the constitution.
He refers toUzoukwu v Ezeonu (1991) 6 NWLR 708 as to what is
inhuman and degrading. Learned Senior Advocate also relies on e?num-
ber of authorities of other jurisdictions, which | shall touch upon later in
this judgment, in submitting that the death penalty is in violation of the
right given by section 31(1) (a). He argues that section 31(1) (a) is
unqualified. He urges us to set aside the sentence of death impobed on
the Appellant. He draws attention to the length of time the Appellant has
been under sentence of death to support his contention that the Appellant
has been subjected to cruel, inhuman and degrading treatment.
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Mrs. Folami, learned Attorney-General of Lagos State, argues,
both in Respondent's brief and in oral submissions, that the death penalty
is not a torture so long as it is carried out under sentence of a court. Itis
further argued that its execution by hanging or otherwise, is an after-

g effect which does not affect the sentence itself. She submits that section
30(1) is not inconsistent with section 31(1) (a) of the constitution. It is
argued, on behalf of the Respondent, that this Court lacks is not incon-
sistent with section 31(1) (a) of the constitution. It is argued, on behalf
of the Respondent, that this court lacks original jurisdiction to entertain a
complaint of breach of section 31(1) (a) and that the proper forum for
this is the High Court. Reliance is placed on section 42(1) of the consti-
tution andeffiom v. The Sate (supra) an@urkur v. Governor of Gongola
State (1989) 4 NWLR (pt.117) p. 517. The learned Attorney-General

D submits that the death penalty is valid having regard to section 30(1) of
the constitution. She urges us to dismiss the appeal.

Mr. Duru, Federal Director of Public Prosecutions, both in the
brief filed by him on behalf of the Attorney-General of the Federation and
Ein his oral submissions, submits that section 319(1) of the Criminal Code
of Lagos State is not inconsistent with section 30(1) of the constitution
as the latter section approves the death penalty. He argues that the right

to life given in section 30(1) is different from the right to human diginity

= given in section 31(1) (a) of the constitution. He submits that the legis-
lator cannot give the same right twice in one Act. Learned Federal D.P.P.
also submits that section 319 (1) of the Lagos State Criminal Code which
provides for the sentence of death by hanging is not inconsistent with
section 31(1)(a) of the Constitution either.

Chief F. O. Akinrele, SAN in his own brief and in the able oral
address of Ademola Akinrele Esqr., who represented him, commends the
observation of the Supreme Court of South Africgtate v Makwanyane
(1995) (6) BCLR 665 (CC) to the effect that:

H The question is not, however, whether the death sentence is a
cruel, inhuman or degrading punishment in the ordinary meaning of these
words but whether it is a cruel, inhuman or degrading punishment within
the meaning of section 11(2) of the Constitution."
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and goes on to submit:

............ that on this approach, the decision in foreign jurisdic-
tions would be apposite where the provisions of their Consititutions are
similar to ours in this regard. On a careful perusal of the various foreign
authorities referred to by the appellant the view that the death pepalty
per se is cruel, inhuman and degrading and thus unconstitutional is gen-
erally speaking, a minority view.

Indeed, in jurisdictions that have similar provisions as ours the
death penalty has specifically been held to be constitutionally vaIid.CThe
decisions tend to turn on whether the right to life is qualified or unquali-
fied. In the former, the death penalty has in the main been held to be
Constitutionally valid. In the latter, it has been held to be unconstitu-
tional."

The learned Senior Advocate examines the position in Tanzania Zhba-
bwe, South Africa, India, Canada, Hungary, the United States and the
Carribean counties. He draws attention to the stand of the Human Rights
Committee of the United Nations Kindler v. Canada and that of the
European Convention on Human RightsSimering v United KingdomE
(1989) 11 EHRR 439. The sum total of learned Senior Advocate's re-
search is to the effect that where the constitutional right to life is unquali-
fied, as in South Africa and Hungary, the death penalty would be
unconstitutonal. But where the right is qualified as in Tanzania, Zigpba-
bwe, India, United States and the Carribean countries, it is not unconsti-
tutional . He submits that as the right to life given in section 30(1) of the
Constitution is qualified, the death penalty is not unconstitutional in Nige-
ria. Learned Senior Adocate, however, argues further on what he_calls
the principle of the "death row phenomenon.” He states the prinCiple
thus:

"The princiile simply stated is that an accused person having
been kep in death row for a prolonged period of time after the sentence
of death for murder by a trial court would have gone through such fen-
tal angish and torment in the intervening period such as to have exposed
him to torture, inhuman and degrading treatment and thus warrant the
commutation of his sentence from death to life imprisonment.”
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After citing numerous authorities from various jurisdictions, including
Nigeria, learned Senior Advocate urges it on us to exercise our power
under section 22 of the Supreme Court Act and commute the sentence of
death passed on the Appellant to life imprisonment. He urges us to over-

grule our decision irOgugu v The Sate (1994) 9 NWLR 1. C.O.
Akpamgbo Esqr., SAN in his brief and oral submissions, submits that the
death penalty for murder prescribed by section 319 of the Criminal Code
of Lagos State is not inconsistent with section 30(1) of the constitution
and that it does not amount to "torture, inhuman or degrading treatment”
and does not, therefore, violate section 31(1) (a) of the Constitution.

Dr. I.A. Okafor, SAN in his brief, begins by examines sections
30(1) and 31(1) (a) of the constitution and submits that the death penalty
is constitutional and does nper se amount to "torture, inhuman or

D degrading treatment" prohibited by section 31(1) (a) of the constitution.
He argues further:

"It is only where the method of execution is so brutal or abhor-
rent or involves exorbitant or excessive paion that it can constitute tor-

E ture, inhuman or degrading treatment. Hangper se which is applied
in Nigeria has not been shown to fit this qualification.

The abolition of the death penalty is a very weight matter in-
volving policy where decision should be a function of conscious and

= deliberate act of the highest policy formulating and law-making orgn of
the State involving, where feasible, the opinion of the people in a refer-
endum. The eventuality of self-help and revenge-killing in the wake of
dismay and dissillusion at the abolition of the death penalty should not
be under-estimated.

Abolition of the death penalty by whatever canon of interpreta-
tion, inspired by whatever humanitarian considerations, would be a fla-
grant incursion by the judiciary into the domain of the legislature and
would stretch judicial creativity beyond bounds."

H A.B. Mahmoud Esqr for his part, examines sections 30(1) and 31(1) (a)
of the constitution and submits that section 319(1) of the Criminal Code
of Lagos State is not inconsistent with either of these sections of the
constitution. He too carries us through a number of authorities of other
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jurisdictions on the subject and concludes:

"The ideological, intellectual as well as the emperical evidence
against the death penalty, valid as they may be, against the backdrop of
the clear provision in section 30 of our constitution are really arguments
for the legislature or other law making organ of the state." B

Before | proceed further | like to express my deep appreciation
to all learned counsel that appear in this case for the great assistance
rendered by them. | have found the authorities they cited in their briefs
and oral submissions very useful and illuminating. | thank them all,

| shall now set out the constitutional and statutory provisions
relevant to the determination of the Question under consideration. They
are:

CONSTITUTION
Section 30(1): D

"Every person has a right to life, and no one shall be deprived
intentionally of his life, save in execution of the sentence of a court in
respect of a criminal offence of which he has been found guilty in Nige-
ria." E
Section 31(1) (a):

Every individual is entitled to respect for the diginity of his per-
sons, and accordingly -

(a) no person shall be subjected to torture or to inhuma& or
degrading treatment;"

Section 42(1):

"Any person who alleges that any of the provisions of this chap-
ter has been, is being or likely to be contravened in any State in relation
to him may apply to a High Court in that State for redress." G
Section 213 (2) (d)

"An appeal shall lie from decisions of the Court of Appeal to the
Supreme Court as of right in the following cases-

(d) decisions in any criminal proceedings in which any petdon
has been sentenced to death by the Court of Appeal or in which the Court
of Appeal has affirmed a sentence of death imposed by any other court;"
Section 220(1) (e):
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"An appeal shall lie from decisions of a High Court to the Court
of Appeal as of right in the following cases-

(e) decisions in any criminal proceedings in which the High Court
has imposed a sentence of death;"

B CRIMINAL CODE OF LAGOS STATE

Section 319(1):

"Subiject to the provisions of this section any person who com-
mits the offence of murder shall be sentenced to death.”
It is generally agreed by all learned counsel that sections 30(1),

213(2) (d), and 220(1) (e) of the constitution taken together recognise

the existence of the death penalty and impliedly approve of it. Mr. Agbakoba,

in his brief, after citing the above provisions, argues:
"The 'immediate’ impression created by the wordings of the above

D provisions (and paricularly the underlined portions) is that they confer
constitutional validity on all death penalty legislation (including Sectlon
319) (1) of the Criminal Code of Lagos State), ........ccccevvvevvnnns
| agree with them. As Mr. Agbakoba conceded at the oral hearing, sec-

E tion 30(1) which prescribes the right to life is qualified in that it exempts
from the right given the "execution of the sentence of a Court in respect
of a criminal offence of which he has been found guilty in Nigeria." This
is a derogation from the right to lofe. If the constitution does not ap-

F brove of the death penalty, it would not have provided for a right of
appeal against it to the Court of Appeal and the Supreme Court.

In South Africa where section 9 of the transitional constitution
of that country provides:-
"Every person shall have the right to life."

Cthe constitutional court held Bate v Makwanyane &Anor (1995) (6)
BCLR 665; 1995 SACLR LEXIS 218 that the sentence of death is incon-
sistent with the constitution and invalid. This is also the position taken by
the court in Hungary where section 54(1) of that country's constitution

H provides-

"Every one has the inherent right to life and to human dignity
and no one shall be arbitrary deprived of this right.”
In Jones vWittenben, it was held that the death penalty is inconsistent

C
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with the right to life and dignity under section 54 and therefore unconsti-
tutional and invalid. In both these countries, the right to life as prescribed
in their respective constitutions is unqualified.

| now turn to countries where the right to life prescribed in their
constitutions is qualified as in our own constitution. Art. 21 of the Ingdian
constituion provides:

"No person shall be deprived of his life or personal liberty ex-
cept in accordance to procedure established by law."
The constitutionality of the death penalty was questionBggan Singh
v. Sate of Punjab (1983) (2) SCR 583. The Indian Supreme Court held
that -

"By no stretch of the imagination can it be said that the death
penalty eitheper se or because of its execution by hanging constitutes
an unreasonable cruel or unusual punishment prohibited by the corfatitu-
tion."

The same position was taken by the Supreme Court of Zimbabwe in
Catholic Commission for Justice and Peace in Zimbabwidterney-
General Zimbabwe (1993) (4) SA 239, Gubbay CJ observed: E

"It was not sought, nor could it reasonably be, to overturn the
death sentences on the ground that they were unlawfully imposed. The
judgments of this court dismissing the appeals of the condemned prison-
ers cannot be disturbed. They are final. And the constitutionality q_i the
death penaltyer se, as well as the mode of its execution by hanging, are
also not susceptible of attack."

The Court had earlier dismissed the appeals of the convicts against their
convictions and sentence of death. See &llmushuu vSate, Criminal
Appeal No. 142 of 1994 - a Tanzanian case. G

Article 6 of the International Convention and Article 2 of the
European Convention do not seem to prohibit the death penalty.

Alot of argument is advanced by Mr. Agbakoba in his brief as to
the position in the USA where the right to life is also qualified. He réders
to a number of decisions of the Supreme Court of that country, particu-
larly Furman v Geogia 408 US 238 (1972), but these decisions must be
seen in the light of their peculiar facts. The prevailing view of the U.S.
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Supreme Court as expressedsregg v Geogia 428 US 153 96 SC. CT
2909 1976 US is:

We address initially the basic contention that the punishment of
death for the crime of murder is, under all circumstances, 'cruel and

B unusual' in violation of the Eight and Fourteenth Amendments of the
Constitution. In part IV of this opinion, we will consider the sentence of
death imposed under the Georgia statutes at issue in this case.

The Court on a number of occasions has both assumed and

Casserted the constitutionality of Capital punishment. In several cases
that asumption provided a necessary foundation for the decison, as the
Court was asked to decide whether a particular method of carrying out a
capital sentence would be allowed to stand under the Eight amendment.
But until Eurman v Geogia, 408 U.S. 238 (1972) the court never con-

D fronted squarely the fundamental claim that the punishment of death
always, regardless of the enormity of the offence of the procedure fol-
lowed in imposing the sentence, is cruel and unusual punishment in vio-
lation of the contitution.

E Although this issue was presented and addressgdriman, it
was not resolved by the court. Four Justices would have held that capital
punishment is not unconstitutionmdr se; two Justices would have reached
the opposite conclusion; and three Justices, while agreeing that the stat-

g utes then before the court were invalid as applied left open the question

whether such punishment may ever be imposed.

We now hold that punishment of death does not invariably vio-
late the constituion.”

Section 14(1) of the Jamaican constitution provides:

"No person shall intentionally be deprived of his life save in
execution of the sentence of a court in respect of a criminal offence of
which he has been convicted."

In Riley v Attorney-General of Jamiaca (1983) AC 719, the privy coun-

Hcil at p. 726 declared:

"Quite aside from section 17 of the constitution the continuing
constitutional validity of the death sentence is put beyond all doubt by
the provision of section 14(1)

G




Kalu v. The State (1998) 12 KLR Ogqundare J3823

All the authorities | have just reviewed show clearly that where
the right to life is qualified as in section 30(1) of our constituion, the
constitutionality of the death sentence is affirmed, notwithstanding the
manner of its execution. The conclusion | reach is that section 319(1) of
the Criminal Code of Lagos State is not inconsistent with sections éO(l)
and 31(1) (a) of the constitution.

It has been argued, for the Appellant, that by the long delay in
carrying out the death sentence imposed on him there has been a breach
of his right under section 31(1) (a) of the constitution. Of course even a
convict has rights Nenmi v Attorney-General of Lagost&e (1996) 6C
NWLR 42. But can this court in the present appeal grant the Appellant
redress for the breach, if any, of his right under section 31(1) (a)? This
Court has resolved this question@gugu & Ors. vThe Sate (supra).

We held in that case that this court would have no original jurisdictiéh to
determine such a question. Uwais JSC (as he then was) observed at
pages 40-41 -

"The jurisdiction to entertain any suit which alleges that any
fundamental right, including the right of any person not to be subjgeted
to torture, inhuman or degrading treatment under Section 31 subsection
(1) (a) of the 1979 constitution Cap. 62 of the Laws of the Federation of
Nigeria 1990, can only be exercised by a High Court in accordance with
the provisions of Section 42 subsections (1) and (2) of the consti't_uion,
which provides:-

'42 - (1) Any person who alleges that any of the provisions of
this chapter has been, is being or likely to be contravened in any state in
relation to him may apply to a High Court in that state of redress.

(2) Subject to the provisions of this constitution, a High céurt
shall have original jurisdiction to hear and determine any application
made to it in pursuance of the provisions of this section and may make
such orders, issue such writs and give such directions as it may consider
appropriate for the purpose of enforcing or securing the enforcement
within that state of any rights to which the person who makes the appli-
cation may be entitled under this chapter.”

The jurisdiction of the Supreme Court is merely appellate and
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not original except with regard to cases where there is a dispute between
the Federation a State or between States - see Section 212 of the 1979
constitution. Cap. 62 and.G of Anambra &te & Ors. vA-G of the
Federation & Ors. (1993) 6 NWLR (pt.302) 692. Although in practice

B constitutional issues are being or can be raised in an appeal to the Su-
preme Court, such issues pertain only to the breach of a fundamental
right in the course of trial or hearing before the lower courts. Such issues
relate mainly to breach of the right to fair hearing and the right to per-

Csonal liberty under section 33 and 32 of the constitution. Rights like
those to private and family life, peacefull assembly and association and
freedom of the press can only be enforced through a substantive suit and
cannot be raised in this court as being incidentental to the proceedings in
the lower courts."

D on page 45 of the report | opined:

"As the issue of the alleged breach of the constitutional provi-
sions as enshrined in Section 31(1) (A) of the constitution of the Federal
Republic of Nigeria 1979 is not intrinsic to the proceedings leading to

E the appeals to this court by the appellants, this court will have no juris-
diction at this state to entertain the complaints. Were the complaint in-
trinsic, this court would have had the jurisdiction to consider it along
with other complaints raised in the appeals of the appellants. As the

g position is now, it is for the appellants to make their complaint to the
High Court as provided for in section 42 of the constitution and the
Fundamental Rights (Enforcement Procedure) Rules 1979. When the
matter comes back to this court in its appellate jurisdiction, it is only
then that we can examine the complaint and pronoune on it."

Bello, CJIN in his lead judgment dwell at length on the jurisdiction of this
court and concluded at p.30:

"Accordingly, the jurisdiction of this Court to determine the con-
stitutional question will only arise on appeal after a High Court has
H considered and adjudicated on the issue and the Court of Appeal con-

firmed or reversed the decision of the High Courtwill be unconstitu-
tional for this court to assume jurisdiction and decide the question as
contended by Mr. Agbakoba."
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Chief Akinrele, in his brief, has invited us to overrule this deci-
sion. | see no reason to doubt the correctness of the decision. This is so
because the burden of proof that a fundamental right has been breached
lies on him who asserts it. And in relation to section 31(1) (a), the issue
of whether an individual has been subjected to "torture, inhuman & de-
grading treatment” is essentially a matter of fact that requires some evi-
dence to supportit. This is the case in virtually all the cases in the other
jurisdictions cited to us.

In Ogugu & Ors. vThe Sate (supra), Mr. Agbakoba made the
attempt to have this court declare the death penalty unconstitutional. The
attempt failed. The truth is, learned Senior Advocate is approaching the
wrong forum. As Dr. Okafor SAN rightly puts it in his brief -

"7.5 Abolition of the death penalty by whatever canon of inter-
pretation, inspired by whatever humanitarian considerations, would be a
fragrant incursion by the judiciary into the domain of the legislature and
would stretch judicial creativity beyond bounds."

Having held that the death penalty is not inconsistent with the constitu-
tion it is for the abolitionists of the death penalty to direct their attefftion
to the legislature to effect the change they desire.

The conclusion | reach on Question 2 is that | answer that ques-
tion in the affirmative, that is, that Section 319 (1) of the Criminal Code
of Lagos State is not inconsistent with sections 30(1) and 31(1) @) of
the constitution.

It is for the reasons | have stated above and the other reasons
given in the judgment of my learned brother Iguh JSC, whose judgment
| had a preview of ere now, that | too dismiss this appeal and affirgg the
judgment of the court below.

OGWUEGBU JSC
| am in entire agreement with the judgment just delivered b)'/_|my
learned brother Iguh, J.S.C. of which | had a preview.
Mr. Agbakoba, S.A.N. presented two broad issues for our con-
sideration in the appeal namely:



2826 Kalu v. The State (1998) 12 KLR Ogwuegbu JSC

"(1) Was the Court of Appeal right in holding that the Appellant
was properly arraigned in accordance with the rulgajubo's case and
if not should the appellant be retried or discharged and acquitted.

(2) Whether section 319(1) of the Criminal Code is (not) incon-

B Sistent with section 31(1) (a) of the constitution of the Federal Republic
of Nigeria and therefore null and void and if so whether the affirmation
of death sentence by the Court of Appeal was correct."

The following issues were identified in the respondent's brief of
argument:

"(1) whether the appellant was properly arraigned before the
trial court;

(2) Whether the Supreme Court has original jurisdiction to en-
tertain as (sic) enquiry into the constitutionality of the death sentence as

D provided in section 319(1) of the Criminal Code.

(3) What is the proper interpretation of section 319(1) of the
Criminal Code?"

Mr. Agbakoba, S.A.N. argued that the arraignment of the appel-

Elant in the trial court did not meet the mandatory requirements of section
215 of the Criminal Procedure Law, Cap. 32 Laws of Lagos State as well
as the constitutional protection contained in section 33(6) (a) of the con-
stitution of the Federal Republic of Nigeria, 1979 (as amended) hereinaf-

g ter referred to as the constitution. He referred the court to the cases of
Sunday Kajumbo.The Sate (1988) 1 N.W.L.R. (pt. 73) 721 at 731 and
737 andErekanure ¥vThe Sate (1993) 5 N.W.L.R. (pt.294)392 and
submitted that the appellant was not arraigned in the manner prescribed
by those two cases. We were urged to declare the trial a nullity.

It was submitted in the respondent’s brief that the arraigment of
the appellant met the standard set by this court in its interpretation of the
provisions of section 215 of the Criminal Procedure Law and that there is
nothing in the record suggesting that the appellant did not understand

H English language and that the trial judge was not satisfied that the charge
was properly explained to the accused. We were referred to the cases of
Oyediran vThe Republic (1967) N.M.L.R. 12&lake v. The Sate (1991)

7 N.W.L.R (Pt.205)567Effiom v. The Sate (1995) 1 N.W.L.R.
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(Pt.373)507Kajubo v The Sate (supra) an@gba vThe Sate (1992) 2
N.W.L.R. (Pt.222) 164.

The appellant's complaint on Issue 1 is that his arraignment was
not in complaince with the mandatory provisions of section 215 of the
Criminal Procedure Law of Lagos State and section 33 (6) (a) a8 the
constitution. It was submitted that the court presumed that the appellant
understood English language when that fact was not verified before the
court proceeded to take his plea. It was also argued that there was
nothing on record to show that the charge was read and explained o him
to the satisfaction of the court.

On 7-2-84 when the accused appeared before the learned trial
judge unrepresented. The record showed the following dialogue between
the trial judge and the accused:

Court - to the Accused person.

Where is your counsel.

Accused - My relatives have still not briefed one for my de-
fence. They have financial difficulties. | was told that by my brother
this afternoon. E

Court - | hereby order the Assistant Chief Registrar (Litigation)
to brief a counsel to defend the accused person in this case."

The accused spoke very good English and this was before his
arraignment on 6-3-84. The accused also made extra-judicial statement
in the English language during the investigation of the case. In addition,
he gave evidence on oath and in the English language at the trial. Itis on
record also that the charge was read and explained to him in the English
language. G
With respect to the arraignment on 6-3-84, the record showed:

"Accused person present. Arthur-Worrey for the State. Oyesiku
for the accused.

Court: - The accused shall be arraignment.

Arraignment: - Charge is read and explained to the Accuséd in
English.

Plea: Not guilty."

I have no doubt that the charge was read and explained to the

D
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accused in the English language which he understood and spoke and he
pleaded "not guilty" thereto. It will be contrary to common sense to
expect the trial judge to record that the charge was read and explained to
the accused to the satisfaction of the court. Since the law enjoined him
g to be satisfied, he would not have taken the plea if he was not satisfied
with the explanation
| therefore hold that the accused was validly arraigned and that
the arraignment was in substantial complaince with section 215 of the
Criminal Procedure Law of Lagos State and section 33(6) (a) of the
constitution. In the light of the conclusion that | have reached, the ques-
tion of a retrial or a discharge and acquittal does not arise.
There is this requirement that the court should be satisfied with
the explanation of the charge. If the court was not satisfied with the
D explanation of the charge to the accused, | am sure the trial judge would
not have allowed him to plead to it. It will be stretching the provisions of
section 215 of the Criminal Procedure Law too far to expect a trial judge
to record that he was satisfied with the explanation of the charge to the
Eaccused. If as we are
Urged in this appeal to declare the trial a nullity, it will amount to
an introduction of undue technicality to the clear, unambigious amd man-
datory provisions of the law. | am satisfied that the requirements set out
= in the case oKajubo v The Sate (supra) were substantially met in this
case by the trial judge. | therefore hold that the arraignment of the appel-
lant was valid.
On the second issue for determination which questions the con-
stitutionality of the death penalty in Nigeria, the learned appellant's coun-
G sel, Mr. Agbkoba, S.A.N. first posed the question whether this court can
inquire into the constitutionality of section 319(1) of the Criminal Code.
The learned Senior Advocate referred to sections 30(1), 213(2) and 220(1)
of the constitution which expressly recognised the death penalty and
H submitted that these provisions appear to create the impression of giving
constitutional validity to all death penalty legislations including section
319(1) of the Criminal Code of Lagos State. He submitted that section
319(1) of the Criminal Code is inconsistent with section 31(1) (a) of the
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constitution and therefore null and void. Being mindful of the fact that
the validity of section 319(1) of the Criminal Code had not been decided
by any of our superior courts, he urged us to seek the aid of contempo-
rary foreign jurisprudence in the interpretation of our constitution.

He urged us to apply the following principles in the interpretagon
of the constitution:

(a) That Nigerian courts should seek guidance from constitu-
tional jurisprudence in other countries, particularly on issues of human
rights which are now accepted as universal, c

(b) That universality of human rights requires national courts to
interpret and apply fundamental human rights in conformity with widely
accepted moral norms.

Mr. Agbakoba, S.A.N. referred us to various foreign cases where the
constitutionalty of the death penalty had been interpreted. D

He further argued that under the international human rights juris-
prudence, the death penalty provided in section 319(1) of the Criminal
Code is inconsistent with the provisons of section 31(1) (a) of the con-
stitution which prohibited torture, inhuman or degrading treatmentE He
cited the case dfzokwu v Ezeonu (1991) 6 N.W.L.R. (Pt. 200) 708 for
the interpretation of "inhuman and degrading treatment." He contended
that the length of time the appellant had been under the sentence of death
is nothing short of cruel, inhuman and degrading treatment. HeFaIso
relied on a number of foreign authorities to buttress his argument.

The learned Attorbey-General of Lagos State who appeared for
the respondent submitted in the respondent's brief as well as in oral argu-
ment that there is nothing in section 31(1) (a) of the constitution which
derogates from the power of the legislature to enact section 319(1)%f the
Criminal Code, that section 30(1) is not inconsistent with section 31(1)
(a) of the constitution and that the mode of execution of the death penalty
by hanging as provided in section 367(1) of the Criminal Procedure Law
Cap. 32, Laws of Lagos State, 1973 is outside the undoubted prodess of
the court. It was finally submitted that the court cannot enquire into the
statute prescribing death sentence for certain offences. We were urged
to dismiss the appeal.
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Mr. Duru, Director of Public Prosecutions represented the
Honourable Attorney-General of the Federation at the hearing of the ap-
peal as amicus curiae. He submitted that sections 30(1) and 31(1) (a) of
the constitution deal with two different rights namely, right to life and

g right to human dignity and that the legislature cannot give the same right
twice in the same Act. He contended that the right to life is different
from the right to human dignity and that the death sentence which the
constitution recognised in section 30(1) cannot be regarded as torture or
inhuman or degrading treatment in section 31(1) (a). He finally submit-
ted that section 319 of the Criminal Code which provides for the death
sentence is not inconsistent with section 31(1)(a) of the constitution.
C.O. Akpamgbo Esq., S.A.N. in his brief and oral argument submitted
that section 319 of the Criminal Code of Lagos State is not inconsistent

D with section 31(1)(a) of the constitution and that the death sentence or
the manner of its execution does not violate sections 30(1) and 31(1)(a)
of the constitution.

Chief Akinrele, S.A.N. in his brief of argument referred us to the

E constitutional provisions relating to the death sentence in various com-
monwealth countries, the United States of America and Hungary as well
as the construction placed on those provisons by their courts. He con-
tended in his brief that the death sentence is not unconstitytiense in

I:the context of Nigeria, that the manner of the execution of the death
sentence in the circumstances of prolonged delay on death row rendered
it unconstitutional, He urged that the death sentence should be commuted
to life imprisonment and the decision of this cour@igugu v The Sate
(1994)9 N.W.L.R (pt.366)1 be reconsidered and overruled.

Cpr. 1A Okafor, S.A.N. submitted in his brief as follows:

"The death penalty is recognised and sanctioned under our con-
stitution. Ordinary laws of the land since the introduction of received
English law as far back as even 1863 especially the Criminal and penal

H Codes and some decrees prescribe the death penalty for certain serious
offences..... The death penalty is constitutional and doggnsé amount
to "torture, inhuman or degrading treatment"prohibited by section 31 of
the constitution.. ..........ccccvvvenn.
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A.B. Mahmoud, Esq. another amicus curiae in his brief and oral
argument stated that section 30(1) of the constitution must be construed
as a whole, that it is plain and without any ambiguity, that it recognises
and protects the right to life and also permits person's life to the taken if
a court decrees so after due trial in respect of an offence for whigh the
person is found guilty and to argue otherwise is to embark on an exercise
aimed at defeating the clear provisions of the constitution.

The learned counsel found no inconsistency between sections
30(1) and 31(1)(a) of the constitution and that sections 30(1), 213(2) (d)
and 220(1) of the constitution recognise the death penalty in Nigeria which
is prescribed by section 319 of the Criminal Code. He referred the court
to the following decisions:

Nafiu Rabiu vThe Sate (1980)8-11 S.C. 13Attorney-Gen-
eral, Bendel fate vAttorney-General of the Federation & Ors. (198180
S.C.1,0gqugu v The Sate (1994)9 N.W.L.R. (pt.366vil Pratt & Ot
v. Attorney-General of Jamaica (1994)2 A.QChtholic Commission For
Justice & Peace in Zimbabwe Attorney-General & 2 Ors. (1993)(4)
239 (ZSC)Abbot v. Attorney-General offrinidad & Tobago (1979)E
W.L.R. 1342 andRiley & Ors. v Attorney-General, Jamaica (1983)1
A.C. 719.

He urged that the arguments against section 30(1) of the constitution
valid as they might be, should be left to the legislature of other law 'gnak-
ing organ of the State.

To answer the question whether section 319(1) of the Criminal
Code is inconsistent with section 31(1)(a) of the constitution, it will be
necessary to examine the statutory and constitutional provisions touch-
ing on the issue. These are: G

Section 319(1) of the Criminal Code of Lagos State:

Section 319(1):
"Subject to the provisions of this section any person who com-
mits the offence of murder shall be sentenced to death." H

Sections 30(1), 31(1)(a). 213(2) (d) and 220(1)(e) of the Con-
stitution:

Section 30(1):
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"Every person has a right to life, no one shall be deprived inten-
tionally of his life,save in execution of the sentence of a timurespect
of a criminal offence of which he has been found guilty in Nigeria."

"Section 31(1) (a):

B "31(1) Every individual is entitled to respect for the dignity of

his person, and accordingly -

(a) no person shall be subjected to turture or to inhuman or
degrading treatment;"

Section 213 (2) (d):

"213 (2) An appeal shall lie from decisions of the Federal Court
of Appeal to the Supreme Court as of right in the following cases

(d) decisions in _any criminal pceedings in which any person
D has been sentenced to death by the Federal Court of Appeal or in which
the Federal Court of Appeal has affirmed a sentence of death imposed
by any other court;"

Section 220 (1) (e):

E "220(1) An appeal shall lie from the decisions of a High Court
to the Federal Court of Appeal as of right in the following cases -

(e)decisions in any criminal pceedings in which the High Cdur
has imposed a sentence of death;"

= (Underlinings are for emphasis).

On the interpretation of the constitution, two cardinal principles
should be borne in mind:

(a) The prime effort or fundamental purpose in construing a
constitutional provision is to ascertain and give effect to the intent of the
framers of and the people who adopted it and,

(b) Although due regard is to be given to international jurispru-
dence, foreign constitutions or statutes and judicial interpretations, the
court will accord due weight to our circumstances, our generally ac-

H cepted norms, values, aspirations as well as our local conditions.

SeeNafiu Rabiu vThe Sate (1980) 8-11 S.C. 130 aAdtor-
ney-General of Bendelt&e v Attorney-General of the Federation &
Ors. (1981) 10 S.C.1.
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The golden rule of statutory interpretation which is applicable to
constitutional interpretation is that words should be given their palin and
ordinary meaning. Whether the death sentence is a valid and constitu-
tionally recognised form of punishment is to be found in the constitu-
tional provisions set out above. Section 319(1) of the Criminal @ode
prescribes the death penalty for murder but section 30(1) of the constitu-
tion as well as sections 213(2) (d) and 220 (1) (e) thereof read together
recognise the existence of the death sentence. Section 30(1) of the con-
stitution must therefore be construed as a whole. Its meaning iscplain
and unambigious. It recognises and protects the right to life. It also
permits the taking of a person's life in execution of the sentence of death
in respect of a criminal offence of which the person has been found
guilty in Nigeria. If the death sentence is not recognised by the constitu-
tion, it would not have made provisions for appeals to this court and the
Court of Appeal when the death sentence is imposed by the courts. The
death sentengeer se cannot amount to torture or to inhuman or degrad-
ing treatment having regard to the aformentioned constitutional provi-
sions that recognise it. The manner of its execution by hanging cannot
also constitute cruel or inhuman treatment.

On whether the death sentence is a violation of the fundamental
right to diginity of the human person and the right not to be subjected to
torture, inhuman and degrading treatment, | will at this stage cor}_sider
some of the foreign cases cited to us.

In the case oPratt & Moman v Attorney-General, Jamaica
(supra) the Judicial Committee of the Privy Council had to costrue sec-
tion 17 of the constitution of Jamaica which is similar to sections 30(1)
and 31(1) (a) of our constitution. G
Section 17 provides:

"17(1) No person shall be subjected to torture or to inhuman or
degrading treatment.

(2) Nothing contained in or done under the authority of anytaw
shall be held to be inconsistent with or in contravention of this section to
the extent that the law in question authorises the infliction of any de-
scription of punishment which was lawful in Jamaica before the appointed
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day.

Death sentence was passed on the appellants in 1979. They had
been on the death row for nearly fourteen years. In allowing the appeal
their Lordship of the Privy Council held that:

B T section 17(2) of the constitution merely authorised
descriptions of punishment which could be imposed by the court and did
not prevent the circumstances in which the executive intended to carry
out the sentence from infringing section 17(1); the execution should fol-
low as swiftly as practicable after sentence of death, subject to allow-
ance of a reasonable time for appeal and consideration for a preview, for
an appellate procedure that permitted prolonged delay, for taking advan-
tage of which no fault could be attributed to a defendant, was incompat-
ible with capital punishment ............cccooviiiiiiiiiinnnennn, ;

D The appeal was allowed because the appellants were held in custody in
an agony of suspenger fourteen years.

In the case ofatholic Commission For Justice & Peace in Zim-
babwe v Attorney-General & 2 Ors. (supra), the applicant, a human

Erights organisation sought an order preventing the execution of four
prisoners sentenced to death in February, 1987 and November, 1988 on
the grounds that, by March, 1993 when it was proposed that the four be
executed, their executions had been rendered unconstitutional in that the

I:dehumanising factor of the prolonged delay between the dates of sen-
tence and the date of the proposed execution, viewed in conjunction with
the harsh and degrading conditions under which they had been confined,
contravened section 15(1) of the constitution of Zimbabwe.

The constitutionality of the death sentences which had been im-

G posed was not in issue. What was in issue was whether, even though the
death sentences had been the proper punishments to have been imposed,
supervening events had established that the prisoners' execution on the
appointed dates would have constituted inhuman or degrading treatment

Hand in violation of section 15(1). Section 15(1) of the constitution of
Zimbabwe provides:

"15(1) No person shall be subjected to torture or to inhuman or
degrading punishment or other such treatment."
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The Supreme Court of Zimbabawe ordered that the death sentences im-
posed upon the four prisoners be vacated.

In these cases the constitutionality of the death penalty as a form
of punishment was not being challenged as is done in this appeal. The
question in those cases was the delay in carrying out the death sggtence
and the conditions under which the prisoners were held which gave rise
to the issue of inhuman and degrading punishment. In those cases there
was evidence of harsh conditions and the agony the prisoners went
through. The courts had the benefit of affidavit evidence of the actual
conditions. c

In those countries where the right to life is not qualified the
death penalty was held to be unconstitutional but where it is qualified as
in section 30(1) of our constitution, the death sentence which is provided
by section 319(1) of the Criminal Code is not inconsistent with the Ron-
stitution.

The well researched brief and the forceful arguments of Mr.
Agbakoba, S.A.N. cannot propel this court to usurp the function of the
legislature. The court cannot abolish the death penalty in this caantry
even if there is a consensus for its abolition. To do so as has been
canvassed will amount to judicial legislation. | therefore hold that section
319(1) of the Criminal Code of Lagos State is not inconsistent with sec-
tion 31(1) (a) of the constitution and the death sentence or the manner of
its execution does not biolate sections 30(1) and 31(1) (a) of the consti-
tution.

The complaint of the appellant of the breach of his right under
section 31(1) (a) of the constitution cannot be entertained by this court
as a court of first instance. If his compalint is that as a result of th&ong
delay in carrying out the sentence of death he was held under conditions
which amounted to torture, inhuman or degrading treatment, he should
have proceeded under section 42(1) of the constitution which provides:

"42(1) Any person who alleges that any of the provisions oHhis
Chapter has been, is being or likely to be contravened in any State in
relation to him may apply to a High Court in that State for redress."

This court has no original jurisdiction to entertain the compalint.
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For the above reasons and the reasons so ably set out in the
judgment of my learned brother Iguh, J.S.C. with which | am in entire
agreement, | too would hereby dismiss the appeal.



